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THE 


PROCEEDINGS 


IN THE 


He usE of Commons, 
Touching the Impeachment of 


EDWARD 


Late EARL of 
CLAREND ON, 
Lord High-Chancellour of £22- 

land, Anno 1667 


| 
With the many Debates and Speeches in | 
the Houſe. The Impeachment Exhibited | 
againſt him. His Pettrion in Anſwer 
thereto, As allo the ſeveral Weighty 
Arguments concerning the Nature of 
Trea ſen, Bribery, &c. By Serj. Maynard, 
Sir Ed. S. Sir T. L. Mr. YVaughar, Sir Rob. | 
Howard, Mr. Hambden, and other Mem- | 
bers of "that Parliament. 
TQUETTAHSIL 


With the Articles of High-Treaſon Exhibi 
ted againſt the ſaid Earl, by the Ear! of 
Briftol in the Houſe of Lords on the 
1oth of July, 1663. With the Opinion 
of all the Learned Judges therein. 
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PREFACE» 


T:0 1*'HE 


READER- 


Think there needs not much 
be ſaid to recommend the 
following Sheets to the In- 
telligent Reader. It has bcen 
the Opinion of the IWiſejt Men 
that Letters, Memoirs, and Pub- 
lick Speeches, have ever been the 
Cleareſt and Moſt Exact Hiſtories 
of Times, and have given the 
trueſi Light into the Spirit and 
Bent of a People, eſpecially, where 
Lioerty, that Darling of the Uni- 
verſe, that ſweeteſi Cordial of Man- 
kind, bears Sway ;, and where ſhall 

We find it ſo juſtly Claim d, lo 


flrenuouſly maintaind. as in or 
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Engliſh Conſtitution ? a Con- 
{tiwytion ſo. exattly fitted for 
the Preſervitg that Incſtimable 
Tewel, that the Deepeſt Arts and 
Subtidties of ,$he moſt, Crafty 
Statefmen c0xd newer yet Under- 
mine, or Raviſh our Envied 
Freedom from xs ; on the Cor- 
trary, They bave ever met their 
own Deſtruction, when They have 
been ſo Raſh as to make the At- 
"tempt ;. and I dare boldly fay, that 
We aur ſelves muſt give it away, if 
ever We are not Maſters of it ; for 
it cannot be forcd from us, 
If We refleft on the Hardſhips 
ctber Nations Groan Under, and 
then conſider the Plenty and Eaſe 
We ſenſibly Enjoy, We muſt juſtly 
Honour the Memories of our Glori- 
ozzs Anceftors, who have handed 
- down fo deax a Prize 20+ ws, 
pr ook backward, we fhalt find 
| _ there 


ARES WM; e = 
1 44 / a Ss 


there have | been \great Attempts, 
hoth-Open and Secret, to' break in 
zpor, | or lefſen our juft | Rights 
and 'Pxrnledges, ' bat there' have 
ener' been Perſons 'of Generous 
Spirits and Unſhaken Reſfokut- 
ons, | Who have nobly Oppos d ' the 
bold Invaders, being neither to be 
 Awd nor Brow-beaten by' any 
Higher Power, or Bnb'd' by 
the moſt Advantageous offers of 
Profit or Honour, 20 betray fo 
Glorious @ Cauſe : We have 
xever yet found a Wicked Coun- 
ccllour or az Evil Miniſter that 
cox'd\\ Efcape' the Fuftice \of a 
Houſe'of Commons.*  */7s'mrue 
in ſome former Reious aParlament 
mas. #0 very deferable Thing, and 
fjeldom call'd, ' but whenever they 
met:they bravely Artack'd the Enc- 
mics of '#he Nation tho never" fo 
Porent, ard bronght down Fich 


as 
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245 have thought themſelves SECUre, 


and out of Reach; and I truft, as - 


we have not yer,” we never ſhall, - 
ſeeTll Men i ſuch a Station. }. 
We'tive now ( God be thanked ) 
in d Tire when we' need not fear 
Encroachments or ow Juſt Lt- 
bertics.and- Properties ; are we 
not Bleſt with a King who hath no 
Defigrr ts Enſlave or Burthen his 
People ? Have we not Miniſters 
that Af with Uprightneſs and In- 
tegrity ?. Are' we not rul d by a 
Monarch who makes the Intereſt 
of the:Nation his own, and regards 
Merit only in the Choice of his 
Miniſters © do we fee any Court- 
Minion or haughty Favorite Ad- 
ugnc'd 2 or any'Man of worth paſs 
Unregarded and Deſpisd ? ' In 
ſhort, have we not a King who only 
thinks himſelf happy, becauſe he ſees 
his People ſo * And as the common 
Adage 
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Adage has it, Regis ad exemplum. 
Do we not ſee our Grandees following 
their Great Maſters Steps? Are not 
Envy and Ambition now . Baniſbd 
the Palace Gates ? What Courtiers 
do we now find breaking their Pro- 
miſes, or giving oyly Words inflead 
of - juſi Performances £ Do they 
now covet Perferments to. get vaſt 
Eflates? Are they not contented 
with their moderate Perguiſites ? 
What Miniſlers can the moſt obſer- 
ing Eye find Guilty of Acting,.or 
Adviling, 111* Or who amongſt then 
are afraid toſtand the Teſt of the {c- 
verelt Scrutiny ? Such is the Hap- 
pineſs we now Enjoy, | ſuch are the 
Bleſſings of our Preſent Admini- 
ſiration. But I have wander d be- 
youd my purpoſe, my Zeal to ſo 
much Goodneſs has carry d me 
wide of my Deſign, which was to ſay 
ſomething by way of Preface of the 
| following 


The ' PREFACE. 

following Sheets, which were Pub- 
liſh'd, not torefleft on the Memory 
of any, but at the defire of ſome 
very Judicious Perſons, who thought 
it pity a Collefion fo filkd with 
Law and ſolid Senſe ſhou'd be kept 
ſecret; and I believe none, who 
read it,, but will highly applaud 
the Publiſhing, The World maſt 
own that the Learned Perſons, whoſe 
Speeches are containd in the. fol- 
lowing Pages, have been famous 
for the depth of their Judament, 
and profoundneſs of their Senſe, and 
many of them have been juſtly F.- 
ſteem 'd the moſt eminent Lawyers of 
their Times I ſhall only add that 
ſeveral of our greateſt Men have 
highly valued it in Manuſcript, and 
I doubt not bat all who read it, will 
think it fit, not only for a Lamy- 
ers, but every Engluh Gentleman's 
Study. 
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COLLECTION 
Of :Prooceedings In the | 
Houss of COMMON $; 


About Impeaching the EARL of 


CLARENDONs, 
Late 1 CHANCELLOR. 


With the Debates 'and Speeches 
concerning that Matter. 


Oftober 26th,,, 1667. 

R. Ed: Seym. Charged him vive 
voce with many. great Crimes, 
whereupon a Debate aroſe what 
Proceeding ought to be had up- 

oh it, ſome moving to Impeach hit 1n the 

Name of the Commons'.till Artictes ſhould 

be prepared; others urg'd, that Witneſſes 


ſhould be firſt 7examined' to ſet how the 
ER Charss 
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Charge could be made good, leaſt failing, 
it ſhould refle&t on the Honour of the Houſe; 
after long Debate, a Committee was ap- 
pointed to ſearch Records for Parliamenta- 
ry Proceedings in the like Caſes, and to 
make Report. 

30th, The Report being made by Sir Tho. 
Littl. that various Proceedings were found 
in ſeveral Parliaments, it occaſioned a long 
Debate, ſeveral Members ſpeaking to the 
effet following, 


Sir Tho. Littl. That in Caſes Criminal, 
they find Proceedings to have been, ſome- 
times by Articles, ſometimes by word of 
Mouth ; but 1n- Capital Crimes no pro- 
ceedings appear till the Earl of Straffords 
Caſe, againſt whom the Houſe carried up 
a General Impeachment, the Reaſon where- 
of ſeems to be this: Some Votes were 
made in the Houſe at which the King takes 
Offence, as if they would proceed upon com- 
mon Fame; whereupon they vindicate their 
Proceedings as done 1n a Parliamentary way, 
and appoint a Committee to withdraw for 
about half an Hour to conſider the Matter 
for a Conference with the Lords about the 
Charge, and upon their Report a general 
Charge 1s carryed up to the Lords Bar ; the 
100A Charge then was for adviſing to 

ring over the /r; Army, and the ſingle 
proof was Sir Henry ane, ſo the Impeach- 
ment went up. for High Treaſen, tho* no 
Member 
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Members would poſitively fay he would 
make the Charge good. 

So for the Biſhop of Canterbury there 
was no Impeachment, but a Charge in ge- 
neral. 

And if you take not the ſame Courſe 
now, but infiſt npon examining Witnefles 
firſt, the Difficulties will be nnanſwerable ; 
for is it like that Men before they -ſhall ſee 
you in earneſt will have their Names pro- 
duced againſt the Earl of Clarendon ? Tf this 
be your proceeding, we mult never expe&t 
to Impeach a great Man- more. If. you 
think there is nothing th the Charge leave 
it, but if you think 'tis worth your while 
take heed of making ſuch a dangerons Pre- 
fident as by neglecting it to wound - your 
Liberties; but proceed in the uſual way 
with a general Impeachment. 


Serj, Mayn. 1 ſtand not up to give Ad- 
vice,” but to ſpeak to matter of Fa& in the 
bnſineſs of Strafford and Camerbury ; I at- 
tended' that buſineſs from the beginning, 
Sir John Clorworchy informed ſomething a- 
ainft'$r4ford to be dire& Treaſon, that 
fe had aſſinmed an Arbitrary Potver 1n I1re- 
land, and diſpoſieſſed one Savage by force 
of Arms, and undertook to prove it. Sr 
Henry Vane alſo told them that he Had a 
Note taktn ont of his Fathers Cabinet, con- 
taitting the Advice which $Srr74ford gave the 
Kid in'that Caſe. Naimely, the King watt- 
1 HE B '2 ting 
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ting Money, and the Queſtion being how 
be ſhould ſupply,it, he replyed, That if the 
Parliament was refrattory and would not, you 
ſtand looſed and abſolve from Rules of Govern- 
ment ;, you have an Army in Ireland which you 
may employ to reditce them, 

Then there was a Debate whether they 
ſhould accuſe hjm of Treaſon. And Sir 
Edward Herbert (the Attorney) ſaid, if 
you are perſuaded the Truth is, as is pre- 
tended, you may, and ſo it was, but when 
the Cloſe Committee had examined the bu- 
lineſs, they moved the Houſe, that ſome 
Lawyers might be added to them, and had 
they gone, when they ſaid they were ready 
they had not touched one Hair of Srrafford's 
Head. Then it was conſidered what was fit 
to be done: To accuſe him of Treaſon 
would be a dangerous Preſident, as if out 
of many other Crimes a Treaſon could be 
drawn, thereupon it was Reſolved not to 
demand Judgment from the Lords, becauſe 
{ome Articles were not Treaſon. Then it 
was propounded- not to State what his Of- 
fences were, leſt it ſhould give advantage 
to inferior Courts ſo to proceed 3 but ſaid 
he deſerved to be accuſed of Treaſon, and 
in concluſion a Proviſo was added, not to 
make that Caſe a Preſident. 

For the Biſhop of Canterþury, the four 
Articles were general, and he was long in 
Priſon without any proceeding againſt 
kim; - but after long time he demurr'd then - 
new Articles were framed, on which he 
dyed. Mr. John 
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Mr. Fohn Vaug. you have had a Charge 
opened of a ſtrange Nature, and I know 
not what part of it can be proved, but the 
reputation of This Honſe is at Stake, and of 
the Kino too; For, where a Charge is 
brought in by ſome: of your Members, 
whereof one Article is, That he ſhould ſay 
ſuch words, of the King, as by a Statue made 
by you is a Premunire, and to give Coun- 
cel to levy War upon the Kingdom; is it 
agreeable to our Duty: to the King and 
Kingdom to let it die ? 

For the Perſon concerned, I know not 
which way. his Honour can be whole with- 
out his giving an Anſwer to his Charge ; 
for Mark the Conſequence, if the King 
ſhould take him to favour again before 
clear'd, will not the World ſay a Perſon is 
received to fayour again, who gave the 
King Councel againſt the Kingdom, and 
traduc'd the King, and how can he be whole 
in his Honour this way ? 

Obj. But it will be ſaid, we muſt have 
ground to put him to Anſwer. 

Anſ. Whether you have ground enough 
to prove I know not, but you have ground 
enough to make him Anſier to clear him- 
ſelf. Suppoſe thoſe two Articles had been 
Charged on a Member of this Hou/e, what 
would it. have become that Member to do ? 
Should he fit ſtill and {ay, I will make no 
Anſwer, but ſee whether the Hou/e will 
make more proof ? If he ſhould do fo, the 
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not making an Anſwer is Reaſon enough ta 
Charge him. _ 

I can give you Inſtances of Perſons charg- 
ed in Parliament, who tho' not nominated, 
yet being -( as it were) pointed at, Petiti- 
oned that they might Anſwer, and ſo would 
any'Man ; but when this is bruited up and 
down, will not the World ſay ? You never 
ask the party whether Guilty. | 

The Duke of Suffolk was Charged upon 
Common Fame, and if that were-a ground 
for a Charge then (which I do not fay it 
was) ſo it 1s in''this: Caſe ; but he moved 
that he might be heard; and tho” it was de- 
ſired he might be Committed, yet it was 
juſtly rejeRly till he had Anſwered : Then 
for the Nature of the Charge if it be true, 
it 1s very High, but whether it be Treaſon 
is another Matter, it is brought to you un- 
der no Name, when you .make the Charge, 
it becomes you to fay what it is; - therefore 
Chooſe a Committee to reduce the Accuſa- 
tion into Heads, and bring them to you, 
without which you cannot right your ſelves 
nor him, if Innocent. : 

For the way of it, it cannot be thought 
fit to publiſh'your Witneſſes and the Mat- 
ter before hand ; if in private Cauſes the 
Defendant and Plaintiff ſhould have a Pub- 
licatjon before-hand, no Cauſe would be 
rightly Judged, much leſs when you have 
Publication of all which concerns the One, 
þut nothing of the Other, Again, if a 

Witgels 
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Witneſs be examined concerning Matters 
in his own Knowledg, It he gives Evidence, 
where he 1s not brought judicially to give it, 
if he hath teſtified any Thing which brings 
him within the Statute of falſe News, 
how can he avoid the Penalty ? For its not 
enough for him to ſay he knows it, but he 
muſt have others to juſtifie it. 

As for the Perſons who bring the Charge, 
they are your own Members, which the 
Writs return for honeſt and diſcreet Men, 
and if you are ſatisfied of that, how can 
you reject. their Complatat, tho*' ground- 
ed npon: Common Fame, as all Accuſations 
are, ſeeing they tell you, they can bring 
Proof of what they ſay ? 

Then for Common Fame. it a Man ſpends 
largely, and hath no viſible way to get an 
Eſtate, no Man accuſeth him to have got- 
ten it unlawfully; yet he may be put to 
clear himſelf from what Common Fame 
chargeth him with. Upon ſuſpicion of Fe- 
lony, I may bring a Man before a Magi- 
ſtrate to clear himſelf, ſo in the Courſe ot 
Indiftments, and Preſentments, a Charge 1s 
given of what Things are to be Preſented ; 
then a Proclamation is made, That if any 
one can give Evidence, he may be Sworn, 
but if no Evidence appear, yet they may 
Indie. 

'Then it will be ſaid, the Oath is a Mate- 
rial Thing, but we are proceeding without 


al Oath, ws 
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To this I Anfiver,. What this Houſe ſhall 
Charge 1s of more Anthority than the Oaths 
of ordinary Witneſfles ; Peers tho* not uport 
Oath are ſuppoſed to do right, 'ſo are we 
upon the Reputation of our Honeſty and 
Diſcretion. 


Mr. L. H. 1 am ſenſible, the Houſe may 
think me Partial, but I ſhall endeavour 
to ſhew my ſelf not ſo much a + $9» of 
the Far] of Clarendon as: 4 Member of 
this Houſe, and ] aſſure you ' that if he 
ſhall be found Guilty, no Man'ſhall ap- 
pear more againſt -him than I; if not, 1 
hope every one will be for him as mich as 
[; let every Man npon his Conſcience think - 
what of this Charge 1s true, for 'I- believe 
that if one Article be proved, he will own 
himſelf Guilty of all. "EE 


Sir Hen. Fin. An Impeachment there 
mult be, if there be Cauſe ; ſuch Accuſati- 
ons are not to be paſſed over in Silence. 

[| believe not one truth in the Law more 
than in this Propoſition, That there is no 
ſuch thing as Treaſon by Common Law, or 
by Equity, and we hold our Lives by that 
Law ; Before the 25th. of Ed. the 31d. 
a Man could ſcarce ſpeak any thing but it 
was Treaſon 1n Parliament or out, but no 
Man ought to die as a Traitor, who hath 
not literally offended that Law, or ſome 
other made ſince: There is indeed-in that 
= Lav 
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Law a Proviſo about "the Parliaments Ye. 
claring what is Treaſon, but note the dati« 
er of taking declaratory Powers, which I 
Rar hath brought us into a Reckoning of 
Blood, which we have not yet paid for. 

The Power of Parliaments is double, 
Legiſlative, which hath no bounds, Declara- 
tory, -by pronouncing Judgments. 

And tho' I know not what the Leg:iſla- 
tive power of a Parliament cannot. do, yet 
it is not in the-power of the Parliament, 
King, Lords, nor Commons to declare any 
thing to be Treaſon, which is nat in the 
Common-Law Felofly before, The Proviſo 
in _— Cafe was (it's true ) made 
for Inferiour Courts; but 1 hope we ſhall 
not ſo'/proceed as muſt needs draw after it 
a Ne'trahatur in Exemplaum, and your own 
AR this Parliament ſhews, That all done by 
Strafford, a-part, or together, was not Trea- 
ſon: And it behoves us to take heed we 
thwart not our own Argument. 

For: the manner then, Conſider how you 
ſhould proceed if it were out of Parliament, 
and how the bringing of it into this Houſe 
Alters it. 

If it were out- of Parliament, without 
doubt the Accuſation ſhould be proved be- 
fore hand, and thoſe who diſcover it are 
guilty .of Felony. This provides for the 
SubjeR, that the Witneſſes muſt be Two, 
and for the King, that none ſhall diſcover 
the Evidence. 

#4 | But 
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But, ſuppoſe the Charge be for Miſde- 
meanours, the Tryal then is not to be by 
the Lords, but by the Commons ; for-the 
Lords are his Peers only in Caſes Capital. 

How then doth the bringing it into Par- 
liament alter the Caſe? It the Parliament 
ſet afide Laws in this Caſe, we ſhould be 
happy to ſee Law declaring what is the 
power of Parliaments. 

There is no Preſidens produced which 
is fingly of Weight to guide yon, there- 
fore if yon proceed, let it be as near as pof- 
fible by the good Old Laws; Namely, 'That 
there be an Accuſation founded upon an 
Oath and the Evidence kept ſecret, I 
propoſe that way for the very reaſon that 
others oppoſe it, (viz.) The Accuſation 
goes over the Kingdom, and it will bring 
diſhonour to the Houſe, the King and the 
Earl; For the Honour of the Houſe it will 
be hard to fay, the Charge was brought in 
upon miſinformation. A Perſon accuſed 
for adviſing to bring in Arbitrary Govern- 
ment, &c. And for ſaying the King is not 
fit to Govern; If this be true, tho' it.be 
not Treaſon in the formality of the Law, it 
deſerves no leſs Puniſhment than if it were; 
but if not found Guilty, Gonſider the Caſe. 
If one ſay, A killed a Man, and it is not 
fo, muſt not he give reparation? We have 
an accuſation upon hear-fay, but if it be 
not made good, the blackeſt Scandal which 


Hell can invent, lies at our door. 
Then | 
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+. Then Sir Tho. Avers moving to referr it 
to the Committee of Grievances. 


Mr. /Vaugh. You- ſhould have put the firſt 
Queſtion before 'another had 'been''moved; 
the 'Earl of Middleſex ( Cranfield's: Caſe 
will not hold paralel ; He was-accuſed: of 
Bribery, which -might'be' proved- by their 
own Books, but this is for Scandalizing the 


King, &c. And'where- ſhall the Gommit- 


tee of Grievances: enquire about it ? you 
fay let them hear the Perſons. 

But ſuppoſe they be of the Lords Houſe, 
Can you ſend for them? Or jf you do, will 
they come and ſay it? The matter of this 
Accuſation is ſuch, that if it lies in the 
knowledge of a ſingle perſon, if he delivers 
it extrajudicially (which he doth, if not 
upon Oath) he may be undone by it, and 
hazard his Perſon too: At the Committee of 
Grievances the Perſons muſt be known, and 
what they can ſay, and then we may con- 
clude what will follow : Beſides their Qua- 
lity may be ſuch as they cannot be brought, 
« their Diſcretion ſuch as they will not an- 

wer. 


Sir Rich. Temp. Tell but the Lords that 

a Man in Publick place hath misbehaved 
himſelf, and they will ſentence him, if he 
purge not himſelf; Never yet were Wit- 
neſſes examined before the Tryal in caſe of 
Treaſon 
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Treafon or Felony, for then if there be two 
Witneſſes, a way may be found by Poyſorr, or 
ſome other way, to take away one. 


Serj. Mayn. No Man can do what is Juſt, 
but he muſt have what is true before him; 
where Life is concern'd, you ought to have 
a moral Certainty of the thing, and every 
one be able to ſay upon. this proof in my 
Conſcience; This Man us Guilty. Common 
fame is no ground to accuſe a Man, where 
matter of -Fa& is not clear; To fay an Evil 
is done, therefore this Man hath done it; 
is ſtrange in Morality, more in Logick, 


Upon the whole Debate it was Voted, 
That the Committee do reduce the Ac- 


cuſation to Heads and preſent them to this 
Houſe. 


Novem. 
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November 6th, 1667. 


t, Sir Tho. Litt]. Reports that. the 
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Accuſation was reduced to 
Heads, which he read in his 
Place, and afterwards deliyc- 
red the ſame in at the Clerks 
Table, which arc as follow- 
eth, v12. 


I HAT the Earl of Clarendon 
hath deſigned a Standing Army 
to be raiſed aud to govern the Kingdom 
thereby, and adviſed the King to Difſotve 
this preſent Parliament, to lay afide al 
Thoughts of Parliaments for the future, 
to govern by a Military Power, and to 
maintain the ſame by Free Quarter and 
Contribution. 


IT. That he hath in the hearing of the 
King's Subjefs, falſely and ' ſedicionſly 
ſaid, That the King was in his Heart a 
Papiſt, or popiſhly Aﬀetted, or words to 
that effed. 
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I. That he hath received great Sums 
of Money for the procuring of the Canary 
Patent, and other illegal Patents ; and 
granted illegal Injuniftions to ſtop procee- 
dings at Law againſt them, and. gher 
illegal Patents formerly Granted. 


IV. That he hath Adviſed and Pro- 
cured diverſe of His Majeſty's Subjefts to 
be Impriſoned againſt Law, in remote 
lands, Garriſons, and other Places, there- 
by to prevent them from the Benefit of the 
Law, and to produce Preſidents for. the © 
Impriſoning any other of his Majtſty's 
Subjetts in like manner. | 


V. That he procured His Majeſty's 
Cuſtames to be Farmed at under Rates, 
knowing the ſame, and great pretended 
Debts to be paid by His Majeſty ; to the 
payment of which, Fis Majeſty was not 
in ftriftneſs bound: And afterwards re- 
cerved great Summs of Money for procu- 
rang the ſame. 


VI. That he received great Summs of 
Money from the Company of Vintners, or 
ſome of them or their Agents, for In- 

hanncing, 
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hancing the Prizes of Wines, and for 
freeing them from the payment of legal 
Penalties which they had incurred, 


VII. That he hath in a ſadrt time gates 
ned to himſelf a greater Eftate than can 
be imagined to be gained lawfally in ſo 
ſhort a time, and contrary to his Oath, he 
hath procared ſeveral Grants under the 
Seal from His Majeſty to himſelf and Re- 
lations, of ſeveral of His Majeſty's Lands, 
Hereditaments aud Leaſes, to the diſpre- 


. fit of His Majeſty. 


VIII. That he hath Iutroduced an Ar- 
bitrary Government in His Majeſty's For- 
reign Plantations, and bath cauſed ſuch 
as complained thereof before His Majeſty 
and Councel, to be long Impriſoned for ſo 


doinr. 


IX. That he did rejet and fruſtrate a 
Propoſal and Undertaking, approved by 
His Majeſty for the preſervation of Me- 
vis, and $7, Chriſtophers, and reducing 
the French Plantations to His Majeſty's 
Obedience after the Commiſſions were 
drawn for that purpoſe, which was the 

occaſion 


occaſion of our great Loſſes and Damage 
in thoſe Parts. 


X. That he held Correſpondence wiih 
Cromwelbeyd his Complices, when he was 
in Parts beyond the Seas attending His 
Majeſty, and thereby adhered to the 


King's Enemies. 


XI. That he adviſed and effeFed the 
Sale of Dunkirk to the French Xing, be- 
ing part of His Majeſty's Dominzons 
together with the Ammunitions, Artillery, 
and all ſorts of Stores there, and for no 
greater value, than the ſaid Ammuniti« 
ons, Artillery, and Stores were worth. 


XII. That the ſaid Earl did unduely 
cauſe His Majeſty s Letters, Patents, un- 
der the Great Seal of England, to one 
Dr. Crowther, to be alter'd, and the Ex. 


rolment thereof to be unduly raſed. 


XIII. That he hath in an Arbitrary 
way examined and draws into queſtion di- 
vers of His Majeſty's Subjefs, concern- 
ing their Lands, Tenements, Goods, Chat- 
zells, and Properties, determined there- 


of at the Councel Table, and ſtopped Pro- 
| ceedings' 
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ceedings at Law by Order of the Conncel- 
Table, and: threatued ſome that pleaded 
the Statute of 17 Car. I. F913 


XIV. That he hath cauſed Q10 War: 
ranto's to be iſſued out againf moſt of 'the 
Corporat ions of England, immediately af- 
tertheir Charters were confirmed by Aﬀt of 
Parliament : To the intent he might re- 
quire great Samms of Money of them 
for Renewing their Charters, which when 
they complyed withal, he cauſed the ſaid 
Quo Warranto's to be Diſcharged, and 
Proſecution therein to ceaſe. 


XV. That he procared the Bills of 
Settlement for Ireland, and received 
great Summs of Money for the ſame in 
moſt corrupt and unlawful manner. | 


XVI. That he hath Deludedand Betray- 
ed Flis Majeſty and the Nation in all For» 
reign Treaties and Negotiations relating, 
to the late War, and Betrayed and Diſcs« 
vered his Majeſty's Secret Councels to his 
Enemies, 44 > m0! 


XVII. That he was a Principal An- 
thor of that fatal Councel of dividing the 
Fleet, about June, 1666. | 

C , 


The 


(18) 


The Clerk having read them a ſecond time 
it was moved. That in regard the Arti- 
cles were many, they might be referr'd 
to the Committee to ſee how far they were 
true; becauſe Fame is too ſlender a ground 
to bring a Man upon the Stage. 


Sir Fran. Goodr, Seconds it,, becauſe new 
matter was now added to what was for- 
merly charged Viva voce in the Houſe. 


Sir Rob. Howard, Suppoſe the Earl of 
Clarendon Innocent, and yet Charged and 
Impriſoged (which is the worſt of the Caſe) 
he afterwards appears Innocent and is diſ- 
charged, receiving no more hurt than other 
Subjects have done ; Namely, * one great 
* D. Buck. Man lately. 


A Ovjet. But why ſhould you Commit 
im * 

Anſw. For Proof, whether the Articles 
be true or not. Suppoſe Men for ſelf pre- 
ſervation will not venture to come, not 
knowing how they may truſt themſelves, 
and fo you have no Proof, He very guilty, 
and You not able to proceed ? Is the In- 
conveniency greater for an Innocent Per- 
ſon (if he prove ſo) to ſuffer a few days, 
than for you to looſe your Reputation for 
ever. If this Man be not brought to his 
Tryal, it may force him to fly to that which 
he Councelled, that is, that we may never 
have Parliament more. 


SIr 
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Sir F-.Goodr. I am not againſt proceeding, 
but unſatisfied to do it without Witaels, 
it being like Swearing in Yerba Magiſtri. 


Sir John Hell, That the Committee un- 
dertake to make good the Charge, other- 
wiſe Examine Witneſſes. 


Mr. Yaughan, You admit the Accuſation 
tao. be matter for a Charge, if the Com- 
mittee find proof; it you intend to make 
this a-diſtin& Caſe I leave it to you ; but. if 
this be to ſettle the courſe of the proceed- 
ings of the Houſe, I amagainlt it; for this 
is ordering a way gf proceeding in the Earl 
of Clarendar's Caſe, which ſhall not be a ge- 
neral Rule; tho I. cannot ſay one of the Ar- 
ficles to be true, yet I know them to be a 
full Charge if made good, and you are pre- 
{cribing, aCourle, neither proper, nor ever 
practiced... A Witneſs who ſpeaks without 
Oath is Subje&t. to damage; not ſo upon 
Oath,. becauſe the Law compells him : Arid 
whereas it. hath been ſaid, If Witneſles at - 
tcſt before the Houſe of Commons, what 
Judges dare, meddle in't ? I: anſwer, ſuch 
Judges as meddled in.the Caſe oi Sir Fohn 
Elliot, &C. and the Ship Moncy. 


Sir Rich. Temp. A Grand Jury is capable 
to preſent upon their own knowledge, and 
are Sworn to keep the King's Council and 

C 2 their 
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their own, and I believe there is not one 
Article of the Accuſation but will be made 
ood. 

, Sir Rob. Howard, As I am ſenſible of the 
danger of publiſhing Witneſſes beforchand, 
{ſo I would have every one ſatisfied ; there- 
fore take the Articles one by one, and ac- 
cording as you ſhall find- what your Mem- 
bers may ſay for the Truth, you may be in- 
duced to proceed or not. 


Sir Tho. Osb, The Houſe ought to have 
ſomething to induce their belief which they 
have had from ſeveral Members,and I know 
how ſome will be made good. 


Sir Tho. Littl, What Article Members of 
the Houſe do not offer you matter to in- 
duce you to believe, you may Jay it aſide; 
therefore hear what ſhall be ſaid- and pro- 
ceed accordingly. 

Mr. John Tr. You cannot expe& Witneſ- 
ſes will appear before you, Lords will not, 
nor can you expe&t Commoners ſhould ; for 
when you are up and gone, nothing can pro- 
tet a Commoner, if this Information be 
not Judicial. 

At laſt the Queſtion was put whether to 
refer it to a Committee. 

Yeas, 128, 
Noes, 194- 


322, 
Then 


C22” ) 
Then the firſt Article was read to ſee 


what would be ſaid to induce the Houſe to 
Impeach. 


The Firfi Artde read. 


Sir Rob. How, £7 Heard from Perſons of 
Lord Yauch. & Quality, That it would 
be proved. 


The Second Article was read. 


Lord Sr.. Joh. Perſons of great Quality 
have aſſured him to make it good, and if they 
perform not, he will acquaint the Horſe 
who they are. 


The Thixd Article read. 


Mr. Ed. Seym. Sufficient Perſons will 
wake it good, with this Addition, When 
he received the Money, he ſaid, So long as 
the King is King,and I Lord Chancellor, the Pa- 
tent will ſtand. 


The Fourth and Fifth Articles read. 

Sir Rich. Temp. Divers have undertaken 
to make them good, if they do not I will 
Name them. 


About his receivias Money of Vintners, 
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Sir Rob Carr, That he knows who will 
prove it. | 


About his getting a oreat Eſtate ſo ſud- 
aeuly. 


Mr. Ed. Seym. 1 ſuppoſe you need no 
proof the Sun ſhines at Noon-day. 


Sir Tho. Littl. The matter of Fa& in the 
Article is cafily made out, for his place as 
Chancellor could not be worth above 4 or 
5000 L. Per Ann, 


About Introducing an Arbitrary Government 
in the Plantations. 


Sir Tho. Littl. One Farmer and others 

Sir Tho. Osb. came from the Barba- 
aves to complain of it, and lodg'd their Pe- 
tition in this Houſe, but were Imprifo 
that they might not be heard. 


About fruſtrating Propoſals for preſervino 
Nevis, &c. 


Sr Char. Wheel, My Lord Chancellor on- 
ly oppoſed it. | | 


M_ holding Correſpondence with Cxoms 
wel. 


Ms, 
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Mr. Sw:»f.. That is Pardon'd by the AR 
of Indempnity. 


Mr. YVaugh. The Committee were aware 
of that, but the Defendant may plead'ir, 
and prove that he is not Out-law'd. 


Sir Char, Wheel. 1 want not clearly to 
prove it. 


Sir Rob. How. For ſuch ſecret things as 
theſe, he ought to Plead, notwithſtanding 
the A& of Oblivion, that the World may 
know who are undiſcern'd Enemies. 


Mr. Hambd. It is not only an AR of 
Parliament, but Oblivion; and no Man 
qught to be ſo much as Accuſed for what 
tas done before. 


Mr. YVaugh. If the Pardon be general, the 
Judges and you are to Note it, but if it 
hath Qualifications (as that Ac hath) they 
are not to Note it; for you muſt fay there 
is no Indi&tment or Outlawry againſt him 
(for ſuch the AR excepts) or the Article is 


to ſtand. 
Then the A# was read. 


Mr. Swinf. The Clauſe for Pardon 1is-Ab- 
ſolute, and any Man accuſed, pleading it 
ſhall not be Sued, nor his Fault mentioned, 
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and this is to all Offences and Offenders ; 
and for thoſe. who betrayed the King be- 
yond Sea (who are excepted) - they muſt be 
Profccuted within I wo Years. 


Objet. You will ſay, he may plead that 
Act. | 


Azwnfw. By the fame rule, any Man who 
committed a Faulr, during the Troubles, 
may be put to plead it for Pardon. 


Serj. Mayn. We profeſs that thereſhall be 
Candovr in our.Procecdings, . Do we there- 
fore believe this great Man is Out-law'd ? 
If not, how ſhall we accuſe him of what we 
believe not true ? | 


Mr. YVaugh. When Iam fatisfhed of a thing 
I a7 15t aſhamed to own it; I find nows 
having peruſed the Act, that he is within 
the Clauſe, The Ilndempaity 1s general, 
and he is within it if not excepted, the Ex- 
ception reaches thoſe who have held Intelli- 
gence with the King's Enemies, ſo as they 
þe Proſecuted within two Years, this he is 
not, therefore is clear, 


50 upon the Debate, the Article was ex- 
punged the Paper without a Vote. 


About the Sale of Dunkirk. 
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Sir Tho. Ob. A great Lorg told me that 
the Earl of Clarendon had mide a bargain. * 
for Dunkirk three quarters of a Year before 
it was known. 


About Sealing Dr. Crowther*s Patent. 


Mr. S$rre:t, The King gives the Living to 
Crowther, in the Grant is a miſtake of a 
County, Crewther finds the miſtake, and Pe- 
titions the King to amend it, the King 
calls for the Chancellor and Seal, and in the 
King's preſcnce it was amended and Seal- 
cd. 


Sir Tho, Littl. The Crime ſeems as great 
as a Chancellor could commit; the King 
was to - preſent by ſuch a day or not at all, 
the Error: was found after the day, ſo that 
the King (by AR of Parliament) had loſt 
his right. The Chancellor did alter the 
Patent, and the Record was fetch'd away 
by one of the Chancellor's Servants, and 
brought - back raſcd, and altered, which 
might be done (and in other Caſes is done) 
where a word only hath been miſtaken ; but 
that is in Caſe of ſomething perfe&ly in the 
King's Power, and to ſave new ſealing; but 
here could be no new ſealing the mime be- 
ing elapſed: It was to throw another Man 
out of his Freehold, and 3s a great Crime, 


About 
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About drawing Mens Lands into Queſtion: 


Mr. Thom. * I ſhall be able to make it 
out. 


About Quo-warrantoes to Corporations. 


Sir Tho. Littl. This is ſo Publick a thing, 
that it need not be proved. 


About the Settlement of Ireland. 


Sir. Rob. How. 1 doubt not but it will be 
made out. 


About Forreign Treaties. 


Sir. Tho. Littl. This will appear by the 
Treaties themſelves, putting us in hopes 
of Peace, und ſo hindering the Fleets ſet- 
ting out. 


About Miſcarriage of the War. 


Mr. Thom. I want not Perſons to bring to 
make it good. 


Sir Tho. Littl. Sir Edward Sprag defires 
Money to give an Intelligencer, and has it; 
Sprag brings the Intelligencer to the King, 
the King Commands him to meet him at the 
Chancellors, there he met the King, and 


then Order was given to divide the F _ 
h 
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Mr. Marvel Chargeth Mr. Seymour with 
ſaying in his Accuſation, That the King 
was inſufficient for Government, which is 
now omitted in the Charge, and deſires he 
may declare where he had it. 


Mr. Sezym. The Party that told me at 
firſt, differ'd ſomething afterwards, there- 
fore I rather withdrew it than to trouble 
you with uncertainties; but a Gentleman 
in the Houſe can give you further ſatisfaci- 
ON In 1t, : 


Sir John Den, A Peer of the Land heard 
the Earl of Clarendon ſay in a Coach, That 
the King was aa unactive Perſon and indiſ- 
paſed for Government : This will be made 
good. 


Upon debate it appearing probable that 
theſe words were ſpoken before the Act of 
Oblivion, it paſſed over. 


About the Cuſtomes. 


Sir Rich, Temp. I have been Informed that 
he had a ſharefor ugder-letting the Cuſtoms 
and 40000 /. Bribe for getting pretended 
Debts from the King. 


' Sir Tho, Osb. The Earl of Clarendon ſaid, 
Bid who would for the Cuſtomes, none 
ſhould have them bus the Old Farmers, j: 

r; 
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Mr. Prym, Having gone over the Arti- 
cles, we ſhould know where and when the 
words :vere ſpoken. | 


Mr. Seym. That will be a way to Suppreſs 
the Evidence, I hope you will Impeach him 
at the Lords Bar, and in due time produce 
your Witneſſes. 


Mr. Pry, You muſt reſolve to Impeach 
him of Treaſon, or Miſdemeanour, and 
name 1t accordingly. 


Sir Ed. Walp. You ought firſt to give a 
Title to your Impeachment ; for If it be 
for Treaſon, you will move for Commit- 
ment; itit be for Impeachment in general), 
nor. 


Mr. Coleman, What is laid before you is 
only by Hear-ſay, but n> Aſſurance that it 
it will be made good; only that if they 
who reported it do not make it good, you 
ſhall know who they are. In the Earl. of 
Straford's Cale (the worſt of Preſidents) 
the 'ſe proceeded not, till. one ſpake 
ia the Fuſe upon his own Knowledge, and 
another engag'd his Reputation to make 1t 
good. 


Sir Rob. Ark, Thoſe who have given' 


you inducemecut'ts proceed, do it at third' 
nand 
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hand, and tho* they may know the Credit 


and Impartiality of thoſe that told them, 
yet you do not. 


Sir Tho, Littl, A Queſtion ſhould be put, 
Whether this Houſe hath ſufficient induce- 
ment to Impeach? Afterward Conſider 
what the Title ſhall be, then appoint a 
Committee to frame Articles. 

Which Queſtion being put, was _—_—_ 
in the Affirmative. 


Then Adjourned. 


November, 9g. 
The firſt Article read. 


_ Sir. John Goodr:ck, Treaſon ou ght to ter- 


minate in an overt At, which deſigning is 


not, therefore pray read the Statutes. 
Thereupon ſundry Statutes. were read, 


as Es. 3. 

1 Hen. 4. Cap. 1G. 

I Ed. 6. Cap. 12. 

i Q. Ma. 

13 Car. 2d. 

14 Car. 2d. CaP. 29. 


4 
: 
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Mr. Seward Declared it to be tranſcen» 


dant Miſdemeanour but no Treaſon. 


Mr. Yaugh. Two Queſtions will be conſi- 
dered, One, Whether what's Charged in the 
Article was Treaſon in Common-Law be- 
fore -— 25 Ed. 3. That fo we may under- 


ſtand the nature of Treaſon ; The other, 
Whether by any ſubſequent A& it is made. 


otherwiſe. 


Mr. Wall. The Advice given to the King 
I look upon to be this. To eſtabliſh a New 
Government, To be Goverr'd by Ffanizaries 
inſtead of a Parliament ; To have a Divarx 
and a great Miniſter of State, inſtead of Yi- 
zier - Baſſau, A worſe Plot than that of the 


5th. of November ;, There, if the Lords and' 
Commons had been deſtroyed, there would 


have been Succeſſion, but here both had 
been deſtroyed for ever. Then in order to 
the Debate conſider how the.Law looks on 
It; for tho' we may accuſe on.leſs Evidence 
than ſhe may Judge, yet we muſt be Cau- 
tious in naming the Crime: , What there- 
fore doth the Law call this before 25 E4.3? 
Then look whether the power of Conſtru- 
&ive Treaſon be taken away ſince. 


Sir Fra:1. Goodr., The matter concerns Life 
therefore we ſhould be wary in the Exerciſe 
of Legiſlative Power; you are not tyed to 
Rules, 
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' Rule?, but you are now a ſtep towards Ju- 


dicature; The Common-Law is Jus nor 
Scriptum, and tho? every Treaſon includes 
Felony, yet not every Felony Treaſon, 25 
E 4.3. There is a Declaratory Power. whe- 
ther a thing be Treaſon, or other Felony, 
not whether it be Treaſon, and could not 
be declared Treaſon if not Felony before. 
In Caſes Capital at Commom-Law they 
might declare it Treaſon, but in Cafes not 
Capital at Common-Law, they never exer- 
ciſed their Declaratory Power. 

Among other things that Statute declares 
falſe Coin'd Money to be Treaſon, which is 
but' Felony at Common-Law ; afterward 
Money being imported, which was not ac- 
cording to the Stamp, there was no Puniſh- 
ment for it, but as a Miſfdemeanours: There- 
fore 4 Hen.7. Proviſion is made againſt that 
Pratice, and it is made Treaſon ; but if the 
Parliaments Declaratory-power could have 
Made it Treaſon, what needed a'Statute on 
purpoſe ? So that I cannot think the Arti- 
cle before you is Treafon, it not coming 
within the words of the Statute. 


Mr. YVaxgh. I ſhall ſpeak to the firſt Que- 
ſtion, whether this Article was Treaſon at 
Common-Law; and firſt remove what ſome 
have aſſerted, Namely, That nothing is 
Treaſon, but what was Felony before 25. 
Ed. 3. where petty Treaſon is ſpoken of, ' 
the Wie killing the Husband, Se. T _ 
words 
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words follow, If hereafter it come into Qte- j 


' tion whether there be another Treaſon ? It. 


ſhall not be reſolved-by the Judges, -till the . 


Parliament determine it; For in petty 


Treaſdn, if. it be Treaſon, it muſt be Felo- | 


ny, becabſe there is killing. 


Then comes. more, whether raiſing, &c. | 


and it follows whether it be Felony or Treſ-- 
paſs ; And the thing it {If is more ſtrange. 
None ever. doubted, but that all Treaſons 
. , of 25, Ed. 3. was Treaſon before, and was 
{o reſolved 12 Q, Ez. That by that At 
the King;declares what ſhould be Treaſon ; 
Namely, If-any Man Vitiates the King's El1- 
deſt Danghter, &c. But by this Doctrine if 
it were not. Treaſon, -what was it? Either 
Adultery or Fornication,when 1t is only the 
 Eldeſt Daughter, -not the Youngeſt. 
_ _ Itthath been inall Ages a Reputation to 
 Perſans wha have. been Councellors to Prin- 
ces according to Emergencies to give Coun- 
cil to extricate them {out of- danger, 'and 
. therefore hard to tax a Miniſter of-State in 
a Caſe which he acquaints his Maſter with ; 
. for there can be no Treaſon but againſt the 
. King himſelf. . .. | 
I will hew you what meanllt is true this 
15a Treaſon whichi.cannot ariſe from Miſ- 
Prioſin, becauſe it--was ſpoke to the King 
himfelf; ; but as. a . Miniſter- of State he has 
liberty to-give Councel for the King's ſafe- 
* ty. Ifa Perſon be able to-lnform his Maſter 
what Alliances are good for him, it his du- 


ry 


| 
| 
i 
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ty; fo what Trades are Profitable, what 
not, &c. So where Men or Money are want- 
ing, to adviſe how to extricate 15 commen- 
dable; but when it comes to this, that he 
breaks in upon the Laws, invading the Con- 
tra& between the King and his Subjects, it 
will be as if a Man adviſeth, That it the 
King wants Money, he may ſer up High- 
way ” Men to take it, and bring it to him, 

and f the skilfulleſt for br eaking the Law 
ſhall be eſteemed the beſt Councellor; there- 
fore whoever thinks to ſerve his Prince by 
breaking the Laws, he is fo far from a 
wiſe Man, that he is the higheſt Criminal. 
cc. then for the Nature of the thing, The 
Treaſons declared 25 £4. 3. were declared 
by the King's Commiſſion, and the Treaſons 
were of that Nature which concern'd Coun- 
cel, &c. they were not like to be declared, 

And there is a paſſage in Glanvwi, called Se 
auttio Domins Regis, that 1s, deceiving the 


King to what is pernicious to Him, and his. 


People. 

Now fee the Nature of this Crime; If a 
Man Councel his Prince, and Practice it ſuch 
a way as ſhall render him Prince of Conſci- 
ence, who hath broken his Oath, and all 
this to his Injury, fo that he hath no Afſent 
to it. Compare this with any Treaſon of 
25 Ed.3z. Conlider it : Here is a perſon who 
gives the King Advice, which at once muſt 
make his People ſee he hath broken all his 
Faith to kis Kingdom (ayd is not the Coun- 
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ce} of Governing by an Army ſuch) all the 
Laws broken, to keep which the King has 
Siworn, and this the King put upon tho” not 
Inclin'd to : I afſert not this upon the Earl 
of Clarenden, but upon the Article. Who 
doth this, Councels the higheſt Treaſon a- 
2ainſt the Common-Law, becauſe others 
are ſo; but if a Man will pretend to give 
Councel, wherein many ſhall have no bene- 
fit by the Law, he breaks all parts, and 
therefore I think this Councel was Treaſon 
2t Common-Law. 


Mr. Colem. The Queſtion is, Whether it 
be in your Power to declare this Article 
Treaſon by 25 Ed. 3. If he adviſed an Ar- 
my againſt the King's conſent, it is againſt 
the Statute; but I ſuppoſe that the Expreſ- 
ſion in the Article was Adyice to the King 
in Aid of his Government. Your Enacting 
Power is a kind of Omnipotency, but in a 
Declaratory - power you can declare no 
more than is committed to you, and with 
ſafety to rhe Subject you cannot declare this 
Treaſon; Then what muſt be our Rule in 
Declaring, I dare not ſay : ' For ſcarce any 
- Man can tell what was Treaſon before 25 
Ed. 3. was made to bring things to a Cex- 
tainty, and what was uncertain to them 
who made that Law can be certain to us 
now. As the Judges can declare no other 
Treaſon, ſo in your Declaratory-power, 
Neither can you declare Treaſon unleſs 
there 


| 
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there be Reſemblance to ſome other like 
Caſe: The Advice faid in the Article to be 
given the King, cannot be within that Sta- 
tute, unleſs the Councellor muſt run the 
hazard of his Advice. 


Mr. Vaugh. The greateſt Declarations of 


'Treaſons which ever were, equal not thoſe 


22 Rich. 2. in Nottingham Caſtle: the Judges 


are called to deliver their Opinions upon 


their Faith, and they declare the Acts to be 
Treaſon becauſe Felony before, and tho? 
ſome of them were Hang'd for it, yet the 
Parliament declared the ſame thing. 


Serj. Mayn. Was, What is mentioned, 
Treaſon by the Common-Law, tho? ſo faid 
by the Lords? And what was fo declared 
was repealed, H. 4. 


Sir Tho. Littl. Pray reſolve whether 
was Treaſon by Common-Law ; and it fo, 
when made fo. Some think not, becaute 
they find not the Parliament declaring them 
Treaſons, as being ſo at Common-Law, and 
that that Statute was made to bound them, 
but that was only to hound Inferiour Courts, 
not themſelves; for the Parhament makes 
Aot a new- Crime and then Gondemns it, but 
the Crime was befpre, and the Parhament 
declares It. 


Þ 2 $f 
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Sir Ed. Thur, Hath the Parliament decla- 
ratory Power now ? Yes, but it muſt beby 
King and Parliament, 1o it was in the Caſe 
of the Genoua Ambaſſador. -'The Judges 
would not conclude the Articles Treaſon, 
nor would the Lords atone; and if you 
come to an equal declarative Power with 
them, you muſt examine > Witneſſes, or go 
by a Bill. 


Serj. Charl. The Queſtion is, Whether it 
be Treaſon by the Practice of England, the 
Common-Law. is the Cuſtome of Eneland, 
and the uſage is grounded on Preſidents, I 
know not one Preſident where Words or 
Intentions were Treaſon at Common-Law, 
For they are not Treaſon where! no A fol- 
lows. 


Sir. Rich, Temp... The Article is Treaſon 
by Common-Law, and Judges have recourſe 
to Glanil, &c.. who, ſay, that giving Ad- | 
vice to overthrow the ard 15 "T reaſon by 
Common-Law. E's. 


Serj. Mayn.. The Queſtion i is-whether he 
ſhall be Impeached of Treaſon upon this 
Article ? If you go to Treaſon at Common- 
Law before 25 E4. 3... you fly out of ſight, 
for the Word Sedu#io was ſoon after called 
Seditio, Seducing, but not ſaid to what; nor 
were thoſe Authors ,ever reputed of Au- 
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thority : It's true they are ſometimes quor- 
ed for Ornament, but not Argument, and 
not one Caſe in one hundred of Glanvil is 
Law; but when a Caſe comes that is the” 
Sheet- Anchor of Life, and Eſtate, you 
ſhould be wary ; for by Wit and Oratory 
That may be made Treaſon which is nor, ' 
and this which is a great Crime, ought not, ' 
becauſe great, to be made Treaſon. 


Objef. Bat it will be ſaid, levying War 
againſt the Law, is againſt the King, and 
here was an intent to alter the Law. Be: 


Anſwe True, yet a deſign to levy War 
is not Treaſon within the Statute, here is- 
nothing of At, but-Words to that-end; If * 
a Councellor gives bad Advice, it makes it 
not Treaſon, but by a Bill it may be made. 
what you pleaſe. - By that Statute of 25 
Ed. 3. are more Treaſons than are menti- '' 
oned ; for it: ſaith if-any Caſe happen, the 
Judges ſhall ſtay till the King and Parlia- 
ment hath declared, ſo that there is a Povw- © 
er, but the Moduris the Queſtion, whether 
by Impeachment; or Bill-; you may the Jat- 
ter, not the former. - It was done, but you 
have Repealed it,” anfl have ſaid Nore of 
+ | which pretended Crimes are 

ot. Strafforl,, T7 reaſon; and what was pre- 
tended againſt him ?- * That he had Trat- 
torouſly Endeavoured- (which is worſe than 
defgn'd) to alter the Goverament , &c. 
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Now. where is the Difference ? Here is ad- 
vice to Raiſe an Army, there to uſe an Ar- 
my Raiſed, and theſe you have called pre- 
tended Crimes, and no Treaſon, which isnot 
Comprehended'by a Law ; but to Impeach 
as. 4 Traitor, and yet the thing No Treaſon 
is ſtrange. Ia this Hove, other than by 
Bill, you haveno Power; you carry your 
Impeachment to the Lords, and they - may 
give Judgment without comming back to 
you ; declaring by Bill 1s by way of Judg- 
ment, but, as an Impeachment, 1s only an 
Accuſation : So that whatſoever the Conſe- . 
quence is, the Lords judge it, and it never 
- comes back to you, and if you go by Bill 
you make it Treaſon, ex poſt facto. 


Mr. Yao. Concerning what you have de- 
clared about Srraffords, that this Caſe is, if 
not leſs, equal to it, and you have declared 
that not one Charge againſt him 1s Trea- 
ſon 1s true thus far, when. that At was 
made I repaired to it, becauſe there were 
ſome Things which ſhould not have paſſed 
ſo, if there had not been ſomething to 
ſecure ſuch Charges as theſe; for there is 
no expreſſion of any Particular Charge, but 
that the Charge againſt the Earl of Srraftord 
was not in the particular, Treaſon, and in 
the Clofe of the Bill, it is ſaid, that the w hole 
Proceeding ſhall be taken away, and if fo, 
no Man fhould fpeak againſt the Particu- 
Jars, but look op it as Repealed. . 
Os -. TP C1 | Then 
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Then this is ſaid to be levying War, and 
its true, it mnſt he Actual, and fo not with- 
in the Charge. And the Charge againſt 
Spencer was for Councelling the King, &c, 
and 1s. called levyiag War againſt the 
Kingdom, and the Judgment againſt him 
was but Baniſhment; hecanſe the Sen- 
tence was mitigated at the inſtance of the 
King. 

And for Couucel, tho* Conncel is given 
but in Words, yet Words are more than 
Councel, and are an Action, otherwiſe a 
Councellour 1s Sworn to nothing, 

But it may be thought I have not dealt 
ingenuouſly with the Houſe, than which I 
abhor nothing more ; when the Caſe of 
Strafford was before the Lords, I was of 
opinion the Parliament had no Declarative 
Power left, becauſe 1 Hey. 4. there was an 
aboliſhing of all declared Treaſon, and 
that no Treaſon, far the futurc,ſhould be ſo, 
and then the Treaſon about the Genoua Am- 
baſſadour was gone, and all declared Trea- 
fons were gone; 1 Hen. 4. and no Statute 
hath recovered them, and it all Acual 
Treaſons were taken away 1 Her. 4. or if 
not then, 1 Ed. 6. then what doth the firſt 
of Q. 24. do, unlefs it take away all de&+ 
claratory Treaſon ? 
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Upon the ywhole,.-the Queſtion, was whe- 
ther to accuſe of Treaſon upon the firſt 
Article. . 

Yeas, 103. 
Noes, 172. 
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November, 11. 
The -Sccond Article was Read, 


Mr. P; -yn77, Let the Act made by you, a- 
bout defending the King be Read, becauſe 
It limits Proſecution to a Time to ſce if this 
be within Timc. 


Mr. 219%, In Things wherein there 1s 
4 publick | aFncbics the King, it becomes 
no Man here to defeng the Perſon accuſed, 
if the Charge be not proved, let the Party 
himſelf plead it ; you. had - that which in- 
duced you to Impeach him, and have de- 
clared not to Impeach of Treaſon upon the 
hrſt Article: And if any Man will add to 
the reſt of the Articles he may, but you 
ought to accuſe. 


Mr. Solicitor. None accuſeth but for Ju- 
ftice ſake, and ſhould be glad it- the Party 
accuſed prove himſelf Innocent. - There is 
1 Duty to the King, and to Truth, and it 1s 

not fit that an Article of this Kind brought 
jato the Houſe, ſhould be laid by, upon pre- 
renge that the rime 1s elapſed); for the Crime 
i5 
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is more than what is mentioned in the A& 
made by you; it is an Offence at Common- 
Law, and if it be proſecuted by Fine and 
Impriſoament, no Time is limited. 


The Third and Fourth Articles Read, and 
Voted. 


Mr.:Yangh. Your reading every Article 
is needleſs, unleſs it be to ſee whether any 
one-may be Charged as Treaſon, for if One 
may be ObjeRed againſt,” fo may all as- to 
Miſdemeanours. | 


Fifth Article R cad. | 


. Sir. Fohn Shaw. The Old Farmers had not 
the Cuſtomes till- others ſaid they would 
give no more, and they had no reaſon to 
thank the Charcellour, becauſe . they gave 
more than others: And I declare upon my 
Life I know no reward given him. 


Sir To. Litt. It appears by the Farmers 
Confeſſion, - that they. had it 500007. un- 
der, beſides: time of Payment, which was 
30020 /, more. | 


Mr. Scym. You are at liberty to receive 
Objections to the Articles, hut tho? others 
bad more, they were told they ſhould not 

RE | | | have 
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have it, and had abont 1000/7. each given 
them to bid no more. 


Sixth, Seventh, Eight and Ninth Avtigges Read 
and Vated. 


The Tenth. 


Mr. Vaugh, This is an Article of an higlt 
Nature, Dunkirk was then as much a Part 
of His Majeſty's Dominions as Jreland, and 
if the Sale of it be nothing, I know not 
what you would think of it ut England 
ſhould be Sold, you lately debated whether 
on the firſt Article he ſhould be accuſed of 
Treaſon, and found by the Statute of 25 
Ed. 3. he could not, tho? it was abſolute 
Treaſon at Common-Law, and 1ts reported 
abroad that I ſaid that the Right of the 
Parliament in declaring Treaſon 1s taken 
away, which I did nat, for there are Trea- 
fons not mentioned 1n that Statute. There- 
fore It provided that the Judges ſhould not 
pon any one Treaſon proceed to Judge, 
untill declarcd before the King and Paxha- 
nent, and what is ſignified by it ? If we 
think before the King,Lords,and Commons, 
that is impoſſible, for how can the Com- 
mons poſltbly declare before the King and 
Lords, nor was that the Caſe, but this, that 
there 1s the ultimate Power of determi- 
ning what the Law is in a doubtful Caſe. 


In Writs of Error tet them pais from Court. 
| ta . 
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to Court, at laſt they come to' the Lords, 
24 Ed. 3. If the Judges cannot reſalve what 
the Law is, It is to be brought thither, 
that is, where it is queſtionable, but that is 
not in the Houſe of Commons, any more than 
ina Writ of Error : How than is the Caſe 
here? If a Queſtion be whether a Thing is 


Treaſon or not, it ſhall be Reſolved where 


the Law uſeth to Reſolve, that is, before the 


King in Parliament, that is in the Lords 


Houſe. Had the Words of the At been 
theſe, there ſhall be no Procecding until! 
Reſolved by the King in the Lords Houſe, 
and Suppoſe* that Clauſe taken away, That 
Treaſon ſhall not be Reſolved, but ſuppoſe 


: It ſhall not be declared otherwiſe, doth it 


follow it is taken away ? No, if yon charge 
Treaſon which is not within the Statute, 
it is another Thing, but I faid not, there is 
no Treaſon at Common-Law, | 


Mr. Solicitor, There wasa great Mifchief 
in the declaring Treaſon by Parttaments ; 
for Mortimer was made a Traitor for in- 
croaching upon Royal Power, which every 
Man, who incroacheth upon any Power, 
doth. Hence the Commons Petitton'd the 
King to explain what incroachting upon 
Royal Power was, and when no Anſwer 
could be gotten to it, 25 Fd. 3. They Pe- 
tion'd 1t-might be declared certainly, and 
{9 Treaſons were enumerated, and if the 


Judges be in doubt, it is provided that 


Tic 
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the 'King and Parliament ſhall firſt de- 
clare it. 

Declaration un Parliament, is a Declars- 
tion before the King, Lords, and Commons. | 
Would.our Anceſtors leave what is to be 
Refolvcd Treaſon to the Lords, and them- 
felves have no'ſhare in it ? And Talbors be- 
ing declared Treaſon by the Lords, is faid 
to be no Treaſon by Judge Cook, becauſe 
the Commoas had no hagd in it, there, 1s no 
Treaſon in Common-Law, becauſe there 
can ben9 Treaſon, where there Is no way 
to Judge it, which is . not at Common- 

V7... | 


Mr. YV2ush. When the Law 18 made un- 
certain the Lords mult declare It, 1t ap- 
pears there were Treaſons at Common- 
taw not mention'd, 25 Ed. 3. It is one 
Fhing for a Matter to be Treaſon before, 
and the Partizment declare it ; another, for 
the Parliament to make a Thing Treaſon 
which was not, 


&r Wk. Lewis: I deſire to be Reſolved 
whether D:mkirk was annexed to Engsland, 
becauſe a'Bill to that end was carryed, but 
nt Paſſed. + 


Ur. Walkr. To .ſhew. that Dunkirk was 
annexed to England, confider we were Paſ- 
ling a+ Bill for 12000007; But when we 
were ma&cing a Preamble 'to the Bill,, we 

were 
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were to ſeek for Reaſons far giving the 
Money, ſeeing we had no War, fome ſaid 
to keep Dunkirk, but were told we ſhould 
take heed of lcoking upon it as annexed 
unto the Crown ; but it was replyed, Dun- 
kirk was look'd upon as a Frontier Town, 
and accordingly noted in the BI. "There- 
fore the Sale of it Treaſon. ad 


Mr. Coventry. Had it been part of the 
Crown of Ez21and, what needed a Bill to 
make it ſo ? | 7 120 


Mr.-Prynm. It cannot be Treafon, be: 
cauſe Sold by the King's conſent. 

Mr. Yaugh. ' If the King agreed to. it, 
doth it follow, that he, who advileth the 
King toa Thing deſtructive to his King- 
dom and King, is not a Traitor ? if any 
part of the King's Dominions may be alic- 
nated, eſpecially when a Parliament 1s-Sit- 
ting, for they concurring, it may be alie- 
nated, by the ſame Reaſon the King may 
alienate /re/and or England too without the 
Parliament. For by what AR of Parliament 
doth the King hold ireland or England? It 
is by Acquiſition ; I fay pot Tarver, for 
that was part of his Portzer, and is has own : 


But Dankirk would have been the King- 


doms if not thus diſpoſed 'of, and tho” it 
might have been alienated with the Parlia- 


* ment, it could no more without, .than Frg- 
* {and or Ireland. Mr. 
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Mr. Ed. Hertl, The At of Parliament 
for annexiag was not This Parliaments, but 
of the Convention, and came in thus; the 
King was pleaſed to tell me, that the Spaniſh 
Ambaſſadqur might preſs hum to part with 
it, which.he had no mind to do; therefore 
he would have a Bill to annex it to the 
Crown, which ſhews it was the King's Will 
to have it annexed, accordingly this Parli- 
ament paſſed it,, and Dunkirk might have 
been as uſeful as Calce. 

At length this Article was paſſed by, 
without determining whether Treaſon or 
nor. 


Eleventh, Twelfth, Thirteenth aud Fourteenth 
Articles Read and Voted. 


Fifteenth Article Read. 


Lord YVaugh. I brought in this Article, 
his betraying the- King's Councels was to 
the French King during the War, and that 
in the Secrecy of State, which was the oc- 
caſion of the late Miſchiets. 


Sir The. Osb. That. is dire& adhering to 
the King's Enemies, and if ſo, it is Trea- 
. Jon. 


Mr. Solicitor. This muſt be Treaſon if 
you have any inducement to believe it. 


vr Rob. 


if 
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Sir Rob. How. I have heard it frem an 
Eye Witneſs who told it me, and added 


that we are neither to be truſted nor dealt 


with, who were ſo betrayed. 


Serjcant May. Betraying the King's 
Councel to his Enemies 1s, doubtleſs, Trea- 
ſon, Correſponding is another Thing, Be- 
traying mulſt he without the King's Know- 
ledge, otherwiſe it is but delivering the 
King's Words to his Enemies ? 


Sir Jehn Bramp. Did this Information 
come from a Snhjct, or from one of the 
Kiug's Encenues ? 


Sir Rob. Huw. I would not have brought 
you Information from one of the King's 
Enemies, nor did I cyer Converſe with them 
during the War. 


Coll. Birch. We cannot accuſe of Trea- 
ſon, except it be ſaid, Betraying the King's 
Councel, 'or Correſpanding with tus Engr 
mies, 


Mr. Faugh. You have declared. that yoo 
have had inducement to Impeach, ang 
ought to put the Queſtion, whether on this 
Ame he ſhall be Impeached of 1rxea- 
on. 


Mr, Soffi6.. 
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Mr. Solkcitor., To betray the King's 
Councel,;taken generally,is not Treaſon, for 
it may be to the King's Friends, but to his 
Enemies it is, if the Article be ſo. 


Lord Yaugh. Let it be put Betraying His 
Majeſty's Secret Councels to his Enemies 
during the War. 

Then the Queſtion was put whether theſe 
New Words delivered by the faid Lord 
Laugh. ſhould be added. 


Carryed in the Affirmative. 


Sir John Holl. Was this Information given 
by an Enemy or by a Subject ? 


Mr. YVaugh. It muſt come from a For- 
reigner, or you could not know it, may 
not the King have from a Forreigner a 
diſcovery of Treaſon againſt him ? The end 
of queſtioning it muſt be to know the Man, 
for it might as well be asked whether his 
Beard be Red or Black. 


Sir Thomas Meers. The Words are diſco- 
vered not betrayed, and diſcovering may 
be with the King's conſent. 


Lord YVaugh. Add the Word Betraying, 
for ſo 1 meant it. 


Serjeant 
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Serjeant Mayn. They who give the In- 
formation lay not they had it from more 
than one Witneſs, which Star. Eg. 6. re- 
quires, and only one of them Names the 
Earl of Clarendon. 


Mr. ow 'This exception is proper $0 be 
made before the Judges. 


Then the Oueſtion was put. 


Whether to Impeach of Treaſon on this 


Article, ; 
Teas, 161, 
Noes, $9. 


250, 


Sir Thomas Litt. That an Impeachment 
of Treaſon and other Crimes and Mijſ{de- 


- meanours be carryed' up to the Lords a- 


gainſt him by Mr. 'Seym. 


Serjeant Mayn. - For - Miſdemeanour he 
may may have Councel, notfor 'Trealon : 
Therefore ſo diſtinguiſh the Charge, that he 
may have Councel. 

Reſolved, That a Charze be carryed . 

Reſolved, That the Sreaker and the wile 
Houle cari'y it. | 
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Nov. 12. It being conſidered that if the 
Speaker go up with the Charge, ſome di- 
ſpute might ariſe about carrying the Mace 
and otherwiſe. 

It was Reſolved, That Mr. Seym. car- 
ry It. | 

” Accorfingly he went, where at the Bar 
of the Lords Houſe, the Lord-Keeper Bridg- 
man being come to the Bar to meet him, he 
delivered himſelf to this purpoſe. 


My Lords, 
HE Commons Aſſembled in Parliament a- 


ving been informed of ſeveral Traiterons 
Prattices, and other high Crimes and Miſde- 
meanours committed by Edward Earl of Cla- 
rendon, 4 Member of this Honourable Houſe, 
have Comnianded me to Impeach him, and I do 
accordingly Impeach him ff Hioh-Treaſon and 
other Crimes and Miſdemeanours in the Name 
of the ſaid Commons, and of all the Commons 
of England: And they have farther Come 
manded me to deſire your Lordſhips to Sequeſter 
him from Parliament, and to Commit him to 
ſafe Cuſtody, and in convenient time they will 
exhibit Articles againſt him. 


Nov. 15. The Lords ſent down to deſire 
2 Conference in the Painted Chamber. 

At which the Earl of Oxford delivered a 
Paper in writing ( without any Debate) the 
Contents whereof were to this effec. 


& The 
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The Lords have not Committed the Earl 
of Clarendon, becauſe the Accuſation is on- 
ly of Treaſon in general, without charging 
any thing in particular, 


Mr. Garraway, I had rather the Houſe 
ſhould looſe the Puniſhment of this Man, 
(tho? a great Offender) than that this Houſe 
ſhould looſe its Priviledge : For it this 
Houſe may at no time Impeach a Lord with- 
out glving in particular Articles, it may 
fall out to be at a time (as in the Duke of 
B s Caſe) where a great Man by his 
Intereſt with the King procured the Diſſo- 
lution of. the Parliament, and then the Ac- 
cuſation tals. 


Mr. Yaugh. Either you can juſtihe your 
Proceedings, 1o as to ſatishe the Lords what 
you have done, or you cannot ; you mult 
name a Committee as well to con{ider waat 
you are to do, if your Reaſons fatisfic not, 
as to draw thoſe Reaſons. 


Mr. Sollicitor, Without doubt this Houſe 
was not miſtaken in demanding that the 
Party accuſed for Treaſon ſhould be com- 
mitted, That is, that Treaſon 1s worthy of 
Commitment, and you can but find Prefi- 
dents that Perſons have been accuſed of 
Treaſon, and thereupon have been com- 
mitted : But the Caſe is this, Treafon 15 an 
Offence, for which Bail cannot -be taken ; 
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the Lords tell you not they will, or will not 
Commit : But it is true, Perſons have been 
Committed for Treaſon, and Perſons accu- 
ſed of Treaſon, Judges may Commit, or 
not. 

Conſider this Law. Let the Crime be 
what it will, an Impriſoning till the Charge 
is given is but an Impriſoning to ſecurity, 
not to Puniſhment ; otherwiſe the Law is 
not Juſt, and if the Judges of the Kings- 
Bench have a Judgment of Diſcretion, whe- 
ther to Commit or not; can we wonder 
that the Lords have not Impriſoned, till 
they know the Article, when they have 
Judgments of Diſcretion tho? they knew it ? 
You may find Preſidents, but it 1s not an 
Argument it muſt always be ſo : But as the 
Judges have a Latitude much more than the 
Lords, the Impeachment from the Com+ 
mons of England is properly theKing's Suit, 
for there is no Treaſon but againſt him, and 
if the Judges may Bail in that Caſe, may 
not, the Lords? But you are not told he 
ſhall Þe Bailed, but they defire to know 
what his Crime is, and then you fhall know 
their Anſwer, the Reſolution ſeems rea- 


ſonable, having gone no farther, I cannot 
except againſt it. 


Sir Thomas Lut. The Long-Parliament had 
ſome good Preſidents which we are not to 
caſt away leaſt we ſmart for it. 

Reſolved, To Reſume the Debate to Aorrow, 

Nev. 
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Nov. 16, Mr. YVaugh. The Lords do not 
ſay Commitments ſhould follow becauſe 
Treaſon is Bailable by the Xngs-Bench : it's 
true, the Kings-Bench Bails for Treaſons, 
but how ? If Perſons be brought thither 
for Treaſon diretly, there is no Bail, but 
when a Commitment is by the Councel Ta- 
ble for ſuſpition of Treaſon, then if the 
Matter fall not out to be what was expected 
they give notice to take Bail, elſe the great 
Article of the Great Charter, Namely, that 
Juſtice ſhould not be delay'd, nor denied, 
would be to no purpoſe; and in ſuch a 
Caſe a Man may be in Priſon for ever. On 
the other ſide, what is the Caſe of Commit- 
ting for Treaſon ? When a Perſon is Com- 
mitted by the Councel-Table, they ſay, 
they do nomore but by ſpecial Command 
of the King, and that is theground of his 
Committing, and were not this ſo, what 
would follow ? Intelligence would be given 
of a Treaſon diſcovered, wherein many 
might be concerned, and if they who Com- 
mit ſhould Commit with the Treaſon, all 
the Complices would eſcape ; and tehre- 
fore ſometime they make it Treaſon Gene- 
ral. Then for the Caſe, before you have 
gone up with a Charge of Treaſon general- 
ly, which is tothe Lords a Warraat ſuffici- 
ent for Commitment, ſay they, we will know 
the Particulars; then will not the ſame ni- 
conveniencies follow.it other Perſons be con- 
cerned, and fo the danger of all expoſed 
_ upon the nicety. if 
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If a Bufineſs comes before this Houſe, 
which concerns others, and may prove 
Treaſon, if we go to the Lords ( for we 
have not Juriſdicton except in Caſe of our 
Privileges) but are not: yet ready to bring 
up Particulars, and deſire the Lords to ap- 
prehend ſuch Perſons, would it be reaſona- 
ble for them to refuſe it, there being no 
inconvenience like to follow the doing it, 
much the not doing it ? I ſay not to commit 
them, and we not proſecute, for that is de- 
lay of Juſtice. 

Ox. But why do the Lords refuſe. 

Arſe. Tho? 1 have great reſpect to the 
Lords, yet to clear ſomething in point of 
Priviledpe, the Lords have the {ame Privi- 
ledge with us in point of Specch, their 
Member: , &c. as they are eſſential to paſs 
Laws ; bat thet great Priviledge which they 
often aſſume as Peers, is as the King is 
there preſent in the higheſt Court: How 
then will it fall out in reſpe& of this Privi- 
ledge ? If the King be there, there be ma- 
ny things which the Lords as Peers cantiot 
pretenc! to, for the King hath often fate 
there not oaly i ia paſſing Bills, but in Judg- 
ment. Had this Charge then come before 
the King'there, it had been reaſon if the 
King ſhould have ſaid, 7- deſire to know 
what this Treaſon is, we muſt then have 
told it, becauſe he, whom it concerned, 
required it, 'or if we deſired Commitment, 
ke, who could Releaſe or Pardon kim, might 
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ſay, let him- be Bailed, The Lords indeed 
retain this' Priviledge, but it is in the 
King's Right, not as Peers; 

Now we have carryed a Charge, if the 
Lords Bail him, I know not what would 
follow, for no Example can be given of it, 
and I think they will not do it, if the King 
do not direct It. 

On the other ſide, I would be glad we 
might be no more troubled, than is neceſſa- 
ry, becauſe others are liſtening what wedo, 
and think there is nothing in the Caſe : 
Therefore I am not for delay, but fatisfy- 
ing others that what we have done is not 
barely for Impriſoning the Earl of Clarer- 
aon, but for Juſtice; and if you go this way, 
give the Lords the Reaſons why we ſent 
the Charge as we did, and yet keepup their 
Privileges, and declare ſo to them. 

But then we muſt go up with more than 
that Head, on which we Reſolved to Im- 
peach of Treaſon, for your Article muſt 
be ſo formed as to make it a Charge ht to be 
Anſwer'd for Time and Place, and that Ar- 
ticle hath ſomething of that which muſt be 
penned ſo as to make it more certain, for 
the Article goes but thus. That there was 
Diſcovery and Betraying of the King's 
Councels to his Enemies, and if you leave it 
there, thoſe who ſcruple doing any Thing, 
becauſe particular Treaſon is not mentioned 
will ay; you ſay he hath diſcovered and 


betrayed Councels to Enemies, but as we 
k 4 trull 


(56) 
tenſt you-not what-is Treaſon, but we will 
know it ; ſo we know not whoni-you mean 
by Enemies; for we may think them not 
ſo, therefore appoint a Committee to: form 
Ar ticles. | 


Mr. Sollicir. Tt is a great miſtake to ſay, 
That the Power of the, K:795-Bench to take 
Bail tor Treaſon, is no other but what 1s 
allertcd, as if the Judges/there had only 
POWCr irom {agus Coarta : X when a Man ts 
Committed upon Suſpition of "Treaſon, and 
no Profecation follows, : and the Party 
bringing his Habeas Corpi, the Beach Bails 
him, becauſe he ſhouid not he there eter- 
nally. It is not to be Lud the Judges Bail 
for Treaſon; iceing no Crime is produced : 
For when a Man hath been : accuſed of Trea- 
{on for Coining falſe Money and brought to 
the Bar, the Judges have Bailed him not 
becauſe: they ought,but from that diſcretio- 
nary Power wherewith the Law truſts 
them, they may Bail if they will, for no 
other Judicature, but they, can Bail In that 
Cale; for ſeeing Impriſonment before Try- 
al is only that the Priſoner may be forth- 
comming, if they {ee there j - no danger of 
eſcaping they may take Bail, for he is a 
Priſoner when Bailcd, and. _ Bail is his 
Keeper; hut there are few Caſes of this 
kind, wherein they will Bail, they 
have a fundamental Power to do it, placed 
in tiem to preſerve the Rights of the 

(ir o Wil, 
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Crown; and the Lords will not think them 
ſelves leſs truſted with the Rights of the 
Crown than the Kings-Bench, Yet tho? the 
Lords may Bail, they w1ll not exerciſe their 
diſcretion, when there 1s a probable Truth 
in the Impeachment ; ſhall we then refuſe 
this Intimation from the Lords, who ſay- 
ing, Becauſe they have not a particular Ar- 
ticle of Treaſondo not ſecure, ſeem to im- 
ply, that if they had, they would, tho? they 
' might refuſe : The Right of Bailing comes 
not from an imaginary apprehenſion of the 
King's ſitting there, tho* ſome Kings have 
ſaxe there in Judicature, but from their 
Inherent Authority of being truſted with 
the Right of the Crown: Let: us do then 
what becomes us, and not let the Impeach- 
ment miicarry upon a miſunderſtanding,but 
draw up the Article. But how is it poſlible 
to draw it as an Article which you expet 
he ſhould be impriſoned upon ? For your 
Impeachment is in the Nature of an Indi&- 
ment, and muſt contain ſo much of Cer- 
tainty as to put him to plead, that ſo he 
may not Demur. 

How may it then be Circumſtantiated, ſo 
as that he may be put to plead ; if. you do 
it according, to 25 £4. 3. ( for diſcovering 
the King's Secrets to his Encmies is within 
that Statute. ) The firſt part of the Article 
1s not pleadable, for we muſt ſhew how he 
adhered to the King's Enemies, and we muſt 
add what the Councel was that he betrayed, 

| clſc 
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elſe he will deny to plead, and ſay, I can a< 7 
void it: Therefore conſider what kind of © 
certainty thisArticle muſt have to make him 
plead, for the other Articles, its enough to 
fay them without proving Time or Place, 
if the Facs-were after the At of Oblivion; 
but in Treaſon, the Matter muſt appear in 
the Inditment, for he hath liberty not 
only to plead not Guilty, but to avoid 
it: Therefore prepare the Article ac- 
cordingly. 


Mr. FVaugh. What is Moved: 1s to put 
you upon an impoſſible Buſineſs, for an 
Article preſented from the Parliament 
needs not that Certainty, as if it were to 
he tryed at the Kings-Bench. 


Sir Thoeras Litt, It is not for the Honour 
of this Houſe to recede ſo eafily from ſuch 
a Priviltedgc, for beſides, the Earl of Srraf- 
fords Caſe, we have expreſs Preſidents for, 
but none againſt us. We have heard that 
we muſt have no more Impeachments, be- 
cauſe they are dangerous and tend to Re- 
bellion. Conſider the Arch-Biſhop of Can- 
terbury's Caſe, Finch, Ratcliff, and others in 
the Longs Parliament, and we ſhould not ſo 
eaſily part with them. Wilkam Delapool be- 
ing commonly reported to be no true Man, 
(which is aleſs Charge than Treaſon) deſired 
he might aquit himſelf, and the Lords requi- 


red no ſpecial Matter before they impriſon'd 
him, 


YU jk 
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4- *him, and afterward he was accuſed more 


0 


Specially. 


Sir Rob. Ark. In the Caſe of Anſelm Arch- 
Biſhop of Carr. the Commons Accuſed him 
but the Lords did not Commit him, and 
gave no other Reaſon for it; but that he 


was a great Man, and yet afterwards he 


was Condemned as a Traitor, tho* the 
King reduced his Puniſhment only to be 
Baniſhment. Tho” a Priviledge is much 
ſpoken of, yet I ſhall never be fond of a- 
ny Priviledge which ſhall Intrench upon my 
Liberty as a SubjeR. 


Mr. Yauoh. 1 hear it Objeted, That as 
you -Charge a Lord generally, ſo may the 
Lords a Commonner, but that cannot be ; 
for the Lords cannot cauſe a'Commoner to 
be Committed tho' for Treaſon, without 
your conſent : Therefore put a Queſtion, 
whether a Committe ſhall be named to draw 
up Reaſons to juſtihe what you have done. 


Reſolved, That the Queſtion ſhall be pur. 


Reſolved, That a Committee ſhall draw 
Reaſons. 
Povember, 18. 


The Committee brought .in their Rea- 
lons. 


Firs, 
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Firſt, What can or ought to be done by © 
either Houſe of Parliaraent 1s beſt known 
by the Cuſtomes and Proceedings of Parli- 
ament in former times; And it doth ap- 
pear by Example, that by the Courſe of 
Parliaments the Lords have Committed 
iuch Perſons, as have been generally Char- 
ged by the Houſe of Commons for High Trea- 
jon, to ſafe Cuſtody, tho* the particular 
Treaſon hath not been ſpecified at the time 
of ſuch Charge. 


Secoad,. That a Commitment for High 
Treaſon in general, is a Legal Commit- 
ment, and if the Party ſo Committed bring 
his Habeas Corps, and the Cauſe of his Com- 
mitment thereupon be returned for High 
Treaſon generally ; he may lawfully be re- 
manded to priſon by the Judges upon that 
Return. | 


Third. If before ſecuring the Perſon, the 
{ſpecial matter of the Treaſon ſhould be Al- 
ledged, it would be a ready courſe that 
all Complices in the Treaſon might make 
their Eſcape, or quicken the execution of 
the Treaſon intended, to ſecure themſelves 
the better there. 


Fourth, It the Houſe of Peers ſhould re- 
quire the particular Treaſon to be Aſſigned 
betore the Party Charged be ſecured, they 

leave 
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! JTeave the Commons uncertain and doubt- 


ful (and that from time to time) how 


particular they muſt make their Charge to 


their Lordſhips Satisfaction ; before the Of- 
fenders be put under any Reſtraint. 


Fifth. The Commons Conceive, that if 
they ſhould defire the Lords to ſecure a 
Stranger, or Native Commoner, upon the 
ſuſpition of Treaſon, which the Commons 
had of him, and which was by them under 
Examination to be Evidenced to their Lord- 
ſhips in due time; their Lordijups in Jultice 
for the ſafety of the King and People, would 
ſecure ſuch Perſon or Perions, upon the de- 
fire of the Commons, and ia fuch Caſe there 
would be no difterence between a Lord and 
a Commoner 1o delircd to be iccured. 


Sixth, The Procecdings ot Inferiour 
Courts, betwcen the King and the SubjeR, 
or Subject and Subject, and the diſcretion 
ot Judges in ſuch Courts is bounded and 
limited by the diſcretion of the Parliament 
which truſt them; and *tis not left to the 
diſcretion of the Judges in ordinary Juriſ- 
diction to give the King, or take from him 
inconvenient Power for the Subjet, nor to 
diſpence the Law Partially between Subjet 
and SubjeR for Malice or Aﬀection ; but the 
diſcretion of the Parliament, which is the 
whole  Publick, comprehending the King, 
Lords and Commons ( for the Kings pre- 

lence 
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ſence is ſuppoſed to be in the Lords Houſe ) 
is, and ought to be unconfin'd for the ſafety 
and preſervation of the whole, which is it 
ſelf. 

It cannot be malicious to a part of it 
ſelf, nor affe& more Power than already it 
hath, which is abſolute over it ſelf and part, 
and may therefore do for preſervation of it 
ſelf whatſoever 1s not repugnant to natu- 
ral Juſtice. 


Mr. Prynn I like not the firſt Reaſon, be- 
cauſe 1t cannot be called a Cuſtam, where 
only one Parliament hath done it. 


Mr. Swvinf. The great ſtrength lies upon 
this firſt Reaſon, and is like to be a Pre- 
ſident ; for exa&t Preſidents I find none, ex- 
cept that of Afichae! Delapool, and in the 
Long Parliament : But conſider the reaſon 
way there was no expreſs Preſident before, 
and what was the Cuſtom of Parliaments 
before. The Parliament was wont to pro- 
ceed formerly by Bill, and thus far thac pro- 
cceding makes againſt the Lords now, and 
for committing the Party accuied; for then 
the proceedings upon Treaſon were by Com- 
mon-Law, and becauſe the Judges could not 
_ therefore the Parliament went by 

Wl, and it cannot be ſuppoſed that the 
Parties were at liberty all that while, 


Second, Third, Fourth and Fifth Reaſons 
Voted, Sixth Read. Mr. 
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Mr. Solicit, T am againſt this Reaſon, not 
as a Reaſon, but unneceſlary ; for if the 
former Reaſons fſatisfie not, this will not, 
becauſe it ſuppoſeth things not in queſti- 
ON. 

Our Debate muſt atilaſt end in this Que- 
ſtion, betwixt Privilege of Parliament and 
former proceedings; And there being no 
privilege in Caſe of Treaſon, Why ſhould 
not former proceedings Sway ? Except we 
call that Treaſon which is not, for other- 
wiſe no Privilege will help. 

Therefore add this to your Reaſon, That 
there 1s no privilege for Treaſon, and the 
Lords ought not to think that the Com- 
mons w1ll call that Treaſon which is not, 
or if they do, the Lords may by a ſpeedy 
Trial determine it. 


Reſolved, That 2 Conferrence be deſired with 
the Lords, and the Reaſons carried up. 


November, 21. 


The Lords ſent down to deſire a Con- 
ference about the Subje& matter of the laſt 
Conference. But the Commons doubting 
that if they ſhould conſent to it, the Lords 
might afterwards refuſe a Free Conference, 


becauſe the buſineſs in diſpute concerns Ju- 


dicature, which belongs to the Lords, and 
ſo the Impeachment generally falls. 


Reſol- 
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Reſolved, To ſend an Anſwer by Meſſen- 
gers of their own, and accor dingly aid, with 
Order to acquaint the Lords how far they had 
proceeded, and they expetted they ſhould rather 
have deſired a free Conference. 


November. 2 


The Debate about the ER of Speeclt 
in Parliament was reſumed. 

And the Report Read of proceedings A- 
bout Sir Fohn Elkot, Mr. Holles, Cc. 5 Car. 1. 


Mr. Solicit. If you are ſatisfied that the 
Judgment paſled upon them was Illegal, 
two ways you have to be ſafe; By taking 
notice of that Judgment, giving your oPI- 
nion upon it, and carrying It up to the 
Lords, that Judgment will be utterly Dam- 
ned, elſe you may proceed by AR, but con- 
ſider then the Conſequence : For if you £0 
by AR, you bound the liberty of Speech, 
unleſs in Penning it you prevent it, bur | 
an unknown limitation 15 better than boun- 
ding, for an A& it ſelf is ſubje& to expo- 
ſition, but your Vote, and the Lords Con- 
CUrrence 1$ not. 


Mr. Vaugh. It is not ſafe for you to Cir- 
cumſcribe Privileges, therefore that muſt 
.be done which n may one away what deſtroys 
them. 


The 
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much talked of ard.. Condemned, 1 ſhall 
ſtate to you, ... 

,The Houſe'ls to 4djouti('1 It fat tho Fome- 
rimes the King -agviſeth them'to/ adjourn 
theniſelves{a$] heh he a but the Adjonrn- 
ment is always, made by a Queſtion,” and, 
rela it t | Speaker caunor "leave the" 
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Nwvenk 23. The Commons ſent to the 
Lords to deſire a tres Conference vpon- the 
Matter of rhe laſt Conference. | 

To which the Lords Concurring, Nr. 
Fangh. Sir Rob. How. Sir T ho. L: rt, 0t 09 
thers were” appointed to manage' ny who 
went up )munediately ro that end.- Uo 


"My. Vazoks Made Report of che Con- 
ference with the Lords Feſtexday to: ith 
puypote following. 

The Lovds told Us; Thar:n ab Pj Sunis | ear 
be a ainft the Aow. | | 3:41 | 


We Arfmer'd. "Axial £ w 
If- chat @ait be. made oe, woſhall A 


Prefideatsnomorebutwhatitheyimaſt ſtood 
upon was the; Peoiviow! of Right, where "tis 


provided that none ſhall be Committed with- 


out ſpecial Cauſe,.wherebpthe Fanty: may 
Anſwer according to: the' law; thense they 
inter $hat'our Proceedingsareagainſt Faw ; 
becauſe a generakCharge' is againſt tho fe 
tition of Right. 
9d 31 bamwo 1 
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This Cauſe was returned by. the Judges, 
that they could not Bail a Man, when fo 
Committed, becauſe they knew not the 
Cauſe, nor had any way to bring him to 
his Tryal. | | 

Then the Petition of Right, provides That: 
the Cauſe ſhould. be returned, whereby 
the Crime might appear, and that before 
and after the Petition of Right to this Day, 
if upon bringing a Habeas Corpus, it be re- 
turned that the Party is impriſoned for 
Treaſon, the Judges ought to Remand, un- 
leſs there be ſome ſpecial Cauſe to make 
them take Bail. Sothat the Petition of Right 
was againſt.them, for they ſay,a Man ought 
not to be Impriſoned upon a general 
Charge, becauſe 'tis againſt the Peririon of 
Right : We ſay,it is not againſt the Per:tion 
of Right, becauſe. the Judge' may Remand 
the 'Party, .if there be not ſpecial Caule. 


Then the Lords ſaid, That the Reaſon why 
the Tudges Remanided in that Caſe was, becauſe 
the Party .Commited knew it was for Treaſon - 
Therefore they Re-committed. 


We owned it, becauſe it was the Rule for 
the Judges to proceed by, but that was 
no Rule for Proceeding of: Parliament; + for 
as a Magiſtrate-Commits for:Treaſon, and 
is ſuppoſed: to be. acquainted with it ;' {0 
alſo 1s. he. with'the probability. upon- the 
Proof-: :But the Lords infiſt not 'now upon 
<1 G that 
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that, but ſpecifie Treaſon, - atd: if the 
Courſe of Parliaments ' fo much varied in 
ſuch Caſes, that was no concluding Proof, 
why they ſhould have ſpecial Treaſon. 


And for the other part, 


That upon the Return, there ſhould be a 
Cauſe Returned, that ſo the Party might 
Anſwer; for when a Return is made, if 
the Cauſe be ſuch as 'that the Party ought 
not to be Impriſoned, the Judges free him, 
otherwiſe they leave him to come to his 


Tryal. ; 


Then to the Preſident about the Earl of 
Strafford, they Replyed, That it was made 
in bad times. And we Anſwered, That as 
good Laws were made before, iv, and af- 
ter that time as any other; and it the Lords 
then might make ſuch Laws, we could 
not ſee, why it ſhould be a good time. to 
make Laws, and no good time to Admini- 
ſter to Perſons the Laws already made. 


Farther, to their Objett:or, 'that in the 
time whence thoſe Preſidents were brought, 
there wasa Face of War. We Anſwered, 
That could not alter the Caſe, for the Law 
calls no time a time-of War, whilſt the 
Courts of Juſtice have freedom, as they 
had when Srrafford, Finch, Canterbury and 
Ratcliff were Impeached, and it was ſtrange 
that in the Parliament-Houſe there ſhould 
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be ſuch a 'Conſternation as to make their 
Proceedings invalid, when'in other Courts 
there were none : Beſides, IM Holland for 
many Years there was a oonffant Soene' of 
War, and can we amagine that there was 
not Juſtice done at that time. 


Then - they preſſed Prekdents againit 
ours, One: 14'F4. 2. againſt the Srncer's, 
where a 'preat Man moved the Kang, to 
Commr:one.of them, and' the King Ag- 
fwered, 4 cold ntt be unleſs Cunſe was fhewed, 
We Replyed, This was a Preſident like that, 
a Man was Committed, becauſe he was 
Committed, for there was no Allegation 
of T reaſon. 


| Second Pref dent was 38 Hee.8. againſt 
Lord Stzxhopc., the Commons moved the King 
to Imprifon him, and the King Anſwered, 
he odd iconfider uf it. We. Aaſwered, That 
was no denyal, but a thimg ufual with the 
King, and that Motzon was to the King 
himſelf, which differs from this Caſe, for 
that was not aHledged to be Treaſon : Be- 
ſides, had rt been Treafon, it was.againſt 
the King- himſelf, and being; an Offence a- 
 gainſt hindelf, be might @ he wbuld ) not 
Imprif9>n, hecauſe he may di{change a Man, 
or pardon him, vho' for 'Tredfon ; but this 
Caſe is not fo, becauſe the Lords Jultics 15 
but Munittred to te: Kip. 


21 R. 2. 


Arg, us they My $9. pa 


King wes. 
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- 1:28 #44 Arwdall Argh 


> byt got Commit > Wheat o 


-1 1 Mer. The TY was this. Thers Was.a 
Commiſſion Iſlned out by Ric. 2. That that 
Biſhop and others ſhould regulate what 
WAS @anifs.. LB evil Goygrament, and the 

at; the graiting of is, 

and at Nettinghan: hy ao the Judges, ;and 
charged them upon their Allegiance to give 
true Anſwer;te what ions (hows 
\ Whe- 


ask them, and the firſt Queſtion was 


ther that Commſion jo Fro autea er 1 wn $9V4- 


Mins his Prerag atiue ? ey.. n{wered ls Les 
Thea he &sked bew they: ought. tobe. d, 
who procured it ? I hey "= ge 45 Trat- 
tors. In the 23 the Bilhop is charged. by 
the Commons, and the Treaſon: ale GY on 
That he had. procyred hunſelt; to 

io the Commuſion. 


This being the Caſe, we fiid, That ” a 
Fact be called Treaſon, which afterwards 


appears: t& be. noue x there could be no 


Commigment, for it a. Man, call, another 
Mans coming, ipto his Graugd.: Treafon, Jt 


falls of jt, felf ;. therefgre, the Biſhop Was 


not Commiaed. 


' The Lords ſaid Erich That all hoe 
Articles were declared t5 be Treaſon, 
which before could not poſſibly be Trea- 
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Ton to Comn ait a Man, becauſe the Nature 
of them muſt be Treaſbn at Common-Law, 


and till thefe Treafons were declared, 
which was not. till 21 Ed. 3. they were not 


Treafbn fo as to Impriſon, or "uy any Man 
for” clixm, ** ff 7 


. We Reply y All that Parliament was 


Repeated: yet the Preſident was "the more 


Aithenric: "But T think that Lord ( it was 
the Eart of; Bridrwater )' underſtood not 
what he faid, atleaſt Idid not, / 


"Then about the Earl of Serafford's Preſt- 
dent, the Lords ſaid, that the: very Im- 
peachment was” taken away by the AR of 


this Parliament, becauſe 'the Impeachment 


is recited in it. ' Namely, Whereas the Earl 
of* Serafſord was Impeached, &c. But eve- 
ryClauſe in that At of Attainder is taken 
away now, therefore the Impeachment ; 
ang you cannot make uſe of any part 
OP! it. Wo | 


We Replyed,” it's true, the Act of Attain- 
der is fakey away, but the' very AR of 
Repeal dothTecitethat very Clauſe (where- 
as Thomas Farl of Strafford was Impeach- 
ed, &c.) and the: At cannot-take away 
any, thing which ſtrengthens j its own Sup- 
polition. 


Then 
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' -- Then the-Lords: faid, That they, ſhould 
' be willing to comply with the Commons, 
but that they muſt be tender of their own 
Judicial Proceedings. 


Commons. Its true they ought, and: we 
ſuppoſed that the Lords might. be jealous 
that we ſhould Intrench on their Power, 
but the Commons - were ſo far from that, 
that they thought the Judicial Power bet- 
ter lodg'd with them than in the Commons 
themſelves could be ; but we would open 
the Objeftion, 


Their Lordſhips being the Judges in this 
Caſe might think, that for the Commons to * 
take upon them to know what was  Trea-' 
ſon, would be an aſſuming to themſclves 
xvhat was only proper to the Lords, and 
that it was ſq now in Charging the Earl of 
Clarendon generally. Þ=>h 


Lords, The Objettion is right. 


Commons. For' our knowing . Treafon, 
we have many among us, who are: Juſtices - 
of Peace, truſted -by Law to know and 
Commit, ( and .if the Parliament be. not 
Sitting ) even to Commit- a Peer himſelf-- 
tor Treaſon, :and . the knowing what is 
Treaſon is ſo far from being improper to 
the Houſe of Commons, That every Man in 
phe Nation is bound to know it; for was it 

K:, ever 
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ever known, that Ignorance lof the Taw 
coutd ever excuſe a May from dreaking the 
Law 2: Laws are #nade to'be known by 
Subjects, eſpecially thoſe: which | concern 
the King; and unleſs they could find a 
Reaſon, -why' the Parliament -Embodyed 
ſhonld' be ' more ignorant than' particylar 
Perſons, 'the preſent Caſe muſt be- clear; 
That the Jealoufte of the Lords aroſe from 
a ' Fallacy thas, The Lords have Judicial 
Power concerning Treaſon, and muſt of 
neceſſity know it ; the Commons have no 
Judicial Power over it, therefore cannot 
know it, that is, becauſe the Commons 
know what Law'is; therefore they have 
Judicial'Power over Law. - To-this was not 
any thing Replyed. 


Farther, We ſaid that becauſe they infft- 
ed upon to Tpecifie Treaſon, becauſe by 
Committing upon a general, they mighr 
wrong the Party by Committing him with- 
out Cauſe,and becauſe they themſelves were 
not informed in their Conſciences what 
they djd : They would do well to confder 
the many Inconveniencies-which might fol- 
tow, if the Charge ' of Treaſon was not 
zeneral, nt particular; and fappoſe it was 
Speck, their Lordſmips would know no 
more by it. Forſuppoſe a Man Impeached 
for Connterfeitting the Great Seal, wiuch 
is expreſs Treaſon, and he may be Im- 
peached for it; 'yet-neither their Lordſhips 

nor 
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nor the Party could have any advantage by 
that Specification, becauſe there might be 
as many Queſtions what 1s Counterteiting 
the Great Seal; or what is Treaſon. 


For Inſtance. One Leak a Clerk in Char- 
cery, intending wo Forge a Patent, puts to- 
gether two Pieces of Parchment; and had 
fitted them; and put them - together with 
Mouth-Glew, that' they appear'd as one : 
Then a Grant was written npon' the out- 
moſt, and'aScaliaFix*d, ſo' that the Great 
Seat is put'to a'true- Thing, then 'he cuts 
off the edges 'of the' Parchment,- fo. as to 
ſever them, takes off the written One, and 
{eaves the Seal on the Blank, then'Forgeth 
the Grant and- makes uſe of if; This was 
queſtioned before the Judges, whether *twas 
Treaſon or not, that 1s, whether Counter- 
feiting the Great Seal or not? If it were, 
it was Treaſon, otherwiſe not.' They Re- 
ſolved, it was not Counterfeiting the Great 
Seal, and fo not, ' but Mifpriſen. 'And if 
it had been-Trealon, they Reſolved, that an 
Inditment+ had been enough to Impeach 
him. Then ſuppoſe you have ſach an Im- 
peachment before you for | Counterfeiting 
the Great Seal, you have Special Trea- 
fon, and Impriſon him ;- bat' when it is 
rs drought 'to Queſtion, it appears not to 
he Treaſon, - therefore he is wrong Impri- 
foned: 'And if your Lordſhips wijl examine 
what Knowledge'you have of this Fact, yon 

; have 


(-76 ) 
have no mote than-1f it had been a general 
Trealan. voy Sung nt : 


Lords... There is a Caſe. put. there, as we 
are content to take a Special Treaſon, but 
expect not the Proof as there it-was. - 


Commons. If it were a» Caſe put, ſo is 
your Lordſhips Reply, for it was put. ex 
Conceſſo, | becauſe: you agreed that if the 
Treaſon was Special, the Party was to be 
Committed, ' and this Cafe was to ſhew 
'their Lordſhips, they: were .un- no better 
Caſe then, than if the Treaſon were ge- 
neral. = 

But the Lords ſtill preſſing that the Im- 
peachment it ſelf of the Earl of Srraford, 
was Repeal'd in the Act about him. 


Commons. We Reply'd one part of the 
Ac ought to be ſevered from the other, 
and that which is without exception ſhall 
ſtand, tho? the other be taken away : For, 
ſuppoſe a Man Proſecutes in a Court of Ju- 
ſtice, for what he apprehends to be his right, 
and yet the Cauſe goes againſt him, -and he 
hath no effe& . of his Suit, afterward the 
Party ( being an evil minded Man, and 
thinking to reach his Ends) Forgeth a 
Deed, or Suborns Witneſſes, and then be- 
g1ns a Suit in ſome other Court, and by 
thoſe ways attains his Ends. 'Then a Bill 
comes before this Parliament to- Won 
tne 


{ 
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the | ſadgnent; reciting that ach a Perſon 
hath been- a; Suborner' of "Witneſſes, '&r, 
ſo, and ſo, and therefore the Judgment is 
made void '; certainly tho*''this Perſon is 
Named to bean” evil minded Perſon, - yet 
this lays no'blemiſh on His firſt Proceedmgs. 
So that it appears by the: AR, that 't 

Proceedings againſt the 'Eatb' of Strafford 
were legal at firſt; if © thoſe: afterwards, 
when the times became tumultuous, were 
not; it; is'not t6' be applyed' to-'what was 
welt done and legal: "Then'we told/'them 
that we had -preſſtd 'them with four Pre- 
ſidents, and to three of them nothing 'was 
Replyed. | F712 
' Lords. They Anſwered the Reaſon why 
my Lord Firth was Committed, was becaute 
of ' his Flight. : : ic 
:' Commions.. He 'was fled 'before the: Im- 


peachment, 'but 'it was' Ordered; That he 


ſhould be Commirted wherfound- 
Then we told them, That 'we:muſt' Rex 
port-to-them, ' that be the Treaſon what it 
would, we could not go to the Lords to 
have it puniſhed without that diſadvantage, 
which the*Publiſhing'the Treaſon: before- 
hand- would \expoſe us to' by making of 
Witneſſes, "eſcaping of Parties, and the 
like; then'bad them conſider; whether if 


we fhoutd lay before them -4' Treaſon/in 
«Very Thing eircymſtanced as Gut-Powder 


Treaſon, 


En nn yt” —_———_————_—_ 
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Treaſon, they would not lmprifen the Pars 
ty till the wholc Matter way ONEned,. {161 


Lords: They Atfrenedne be 4 that Ci 
put, for'in Mater of Statcy oper: Courſes 
2re $0 be teken,! and they;. i ch Bo-if+ 

conveniency, /.in..Publiſhingj that 0; the 
Lords,” which: muſt; be- Publiſhed betore 
400 in the Honfe: of Cory ns; | 


-Dupubn. The Commons: may. proceed 
with what fecreſie or openels they pleaſe, 
and the Lords are, fot '\50 , take. Notice, of 
_ Proceedings; whether, ;open ,-or io: 
- Farther,'That'by @ Matter, of 'State muſt 
be underſtood, when. a, Parliament ;is ; not 
Sitting, and we know not whether to; re- 
ſort, but when a Parliament is particularly 
called. to ent the  Miſebicfs threatning 
the Kingdom, if, thet- be ;ndt capable of 
Remedying, no-other: Conneik could; 'or we 
axe; not-;þound 0! refoxt ; tg. that, .we | are 
excladed;: rom that -t0 ; Which: we. opght 
to refort. - TON BINOI 34 DUSTY 


Bonds. "That a ; or bad mice! haed 
of, the Liberty of: the -SubjeRts,j;;50; which 
they are now fain to have Regard, diddiug 
ns conſfidey the: Biſhop of Canttrbury s. lofi 
Impriſogrticne, without knowing the Caule, 
and they mult fatisfic - their {g0rfTiences, 


leſt 


4 
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Iſt chey ſhovId Commit for Treaſon, and 
It-tor proviete-” 10 eye) Ig 
Commons)! In ahjpeitsineth tha the Biſhop 
of /Camerbiry foul have Teirk "efY 'eime; 
Seo we Veen! F5 ahd for 


Laberty 6f 'tHe"Sn U We Wiow- not 
Rs a to 


bling n'\Generaly/i: 

Hur adtths al 1 bin TR Ihe 

ey ey tre, as well tor: rhe one 

4s the '« = wi n nd any 6 ag | 
52 0 ay ray arnag” re 


i*For their 4 Contiehces, Su ppolſe «Pero 
abbuſen generally,” 'they crethes co know 
po Tt be” Treaſon, and int it 'as 
that they' Commit aniiturogent Pey- 
ſor'® 'Soxs' rf the Matter was peck. 


pos ca Þ 2. 


Phe eds fent- Row a Moſfore to hs 
ei bas by two” Jadges,-'tb /this: ren] 
Thes 1epbr? rhe Repos tyhde v0 hens of the 1t 

erent,” the we wc find co Cam 
qrefler from -Purhiament "chr Kerb: of 
Without 'the-particudar Trinfon' be 
mentione ur ag” # 1 Shobaing —— 


Y 0 Land 46rvihs. ( ot ha San ) 


Ved not ts part with any Priviledges of 
Gblirmond Of England, but adhere to-the 


Sr Rob. | 


t 
Oeficrar Impeachment. 
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Treaſon, they would not lkmprifen the Par+ 
ty till the whole Matter Way oped, {367 


Lords: They AtFneredia he 4 that Cile 
put, for'in Mater of Statcy ;;ogher:; Courſes 
are $0 be teken,! and theyi:gotidſce no-ins 
convenliency, / in. , Publiſhing; that #9; the 
Lords,” whick; muſt; be-: Publiſhed before 
400 in the Howe of Coryneany; [ 


- Conmmions. The: Commons may. proceed 
with -what fecreſie or openels they pleaſe, 
and the Lords are. not 50, take. Notice. of 
their Proceedings; | whether, ;open , or ;fc+ 
CreEt. tiqah 
- Farther, 'That/by « Matter, of State muſt 
be underſtood, when. a, Parliament .1s | not 
Sitting, and we know not whether to, re- 
ſort, but when a Parliament is particularly 
called. 0 ent the: Miſebicfs threatning 
the Kingdoms. if | that- be ;ndt capable of 
Remedying, no-other: Copmneih could; 'or we 
axe; not-:-þoung to! refoxt ; tg. thay, .we | are 
excluded; rom thay 't to hight we. ought 
&Q reforl. - 11 RUOD 0 on SVG 


Bands. "That _ ; ies 6 bag m-wke heed 
of the: Liberyy of; the -SubjeRts,j;;40; which 
they are now faiq to have Regards. biddrug 
ns conſider the; Biſhop of Cancqrh»ry's. lonig 
Impriſogrene, without. knowing the Cauſe, 
and they muſt fatisfie their : IEA 

le 
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teſt chey ſhovId Chnmit for” Treaſon, and 
It"tor Pry Wines 1 OI oy 2:62 

{Co mon)! If apbcit+ine th that the Biſhop 
of -Camerbrr'y Ahead "have air INefY ieime, 
2d "theIntpeachittetit Been! F5 and for 
ip. 6f "He" Subject," We Kiow-rot 
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fl Fave more (1 be 
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fog dut ith ety | Total Ts 42d the 
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[For thei Sixmaboog Supoſ a 
recall generally,” they arethen'to know 
whether Tt, be” Treaſon, and Iwnbr. it as 
tho that they' Commit an#tmocent Pep: 
for'* 'Soas rf the Matter was peck” 


p 


, December, S,,.- 


Phe work font: Jon "i Meſfoge to | the 


WY Lofr 'by two! Judges,-'16 /this:ceffert; 
bp od, _ = kde 30 hems of | the tikfe 


rt not faathsfyadi 10 phi 
one Ae m -Patldament' che Euavh of 
Clarendon gk the-particidar' Trinfon' be 
mine ag d ; 39h bang py 


v 0 Lake" 46rvis. ( General bony Son ) 
Ved not th patt with any Priviledees of 
the Grime of Englonrd, but adhere to-the 
Oeticra? Irfpeachnent.”  -- | 


pd 4” 


Sir Rob. | 


Concu,; thinking our Rreſgents good, and 
have entered ,-their,, Prot 


ore adhere. 


Mr. Wall. The Lords are a Noble Eſtate, 
but whateyer the Matter, is, they have of 
late ſome. Advice given them, which makes 
them proceed .as they never did yet, for 
ſcarce any. Thing happens. betyixt us, but 
they.incroach upan us. The A4l:t:a1s now 
as burthenſome to the. Fifty :Pound Maa in 
the Country, almoſt as all other Taxes, 
and the Lords have gotten this Advantage 
in-us, that they 'touch not the. Burthen of 
it with their Finger: - $0 ia, time; of the 
Plague, the Commons muſt be ſhut. up,, but 


not They, inſomuch that: a. good AR -proy 
2% "230 vided 


( &r 


vided to that purpoſe paſſed not ; ie Im- 
peach'd the Lord Ardarnt, and could not 
bring him. to the Bar, (tho' formerly I have 
known an Earl and a Lord brought thicher) 
you deſired a free Conference about it, but 
could not obtain one to this Day. Rome 
was at firſt modeſt, and only medled with 
Spirituals, but afterwards concerned them- 
ſelves ſo much with other Matters, that 
every Thing almoſt was made to be in Ordi- 
ne ad Spiruualia, and : many Kingdoms 
thereupon break from them.- The Lords 
now infiſt upon one Thing, becauſe they 
lay *tis in order to their Judicature,, per - 
haps hereafter they will tell us we muſt 
come to them on our -Knees, becauſe it is 
in order to their Judgment. - Conlider 
therefore whether there be aay hope of 
giving them ſatisfaction ; then, whether 
you will adhere, and what you will do at- 
terwards ; for, the preſent my Motion is-to 


adhere. | 


Mr. YVaugh. It is truly ſaid, the Buſieſs 
before you ſeems to be -as great .as, hath 
been in Parliament; many of the Conſe- 
quences being inviſible, therefore before 
you Reſolve what to do take the whole Mat- 
ter before you. 

The difference between the Lords and vs, 
is upon a general Impeachment of "Treaſon; 
the Lords after a Free Confereace, ſay,they 
will not Commit unleſs Special Fong 

G e 
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be mentioned or aſſign'd, thoſe whom you 
employed to Manage the Conference were 
very unwilling to difter with them, but it 
ſeems it hath produced nothing, and I have 
nothing to make me believe, but that the 
Reaſon is, that the Lords were Reſolved 
(ſay what we would) not to be ſatisfied ; 
for I know nothing which they Offer'd, 
but it was fully Anſwer'd, nor any thing 
left undone to ſatisfie them if they would 
have been ſatisfied ; what Fhave to ſay now 
is to clear ſomething which the Lords may 
make much ſound of 

When we urged Preſidents, and made 
them our principal Reaſon, we told them, 
the way to decide what was in Difference 
betwixt the Houſes, is, the uſage of Par- 
laments; but to our Preſidents we re- 
ceived no full Anſwer. 

Then the Lords uſed this Reaſon, Name- 
ly, that they cared not for Preſidents, 
becauſe it was againſt the Expreſs Law of 
the Land. 

I Anſwer'd them, we would join with 
them, if they could ſhew Law againſt it, 
and expected what they would Anſwer, but 
heard nothing : Much diſcourſe there was, 
without Application, of the Great Charter, 
and of a Statute of 28 Ed. 3. but not 
applyed; ſo that I thought Law in a 
Lords Mouth, was like a Sword wn a La- 
dies Hand, the Sword might be there, but 
when'it comes to cut,it would' be awkward 
and uſeleſs. But | 


ws 


| Was n0 Other. 
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But I hear ſince, that their Meaning was 
this ( which mult be cleared by mentioning 
ſome Laws) that by 71agna Charte, it 1s 
provided, That no Man ſhall be taken or In- 
priſoned, or. Condemned, but by the Law ; 
and thence they infer, That no Man may 
be Impriſoned,. but it muſt be by his Peers, 
or by the Law of the Land. 

Again, 5. Ed. 3. No Woman ſhall be at- 
tached upon Accuſation, or be adjudged 
of Life or Limb, but according to the 
Law. 

25 Ed. 3. No Maa ſhall he taken by a 
Petition to the King or his Council, unlels 
by Indictment of lawtul People, or by pro- 
ceſs of Writ at Common-Law, and (fay 
they ) this Caſe is to none of theſe. 

28 Ed. 3. No Man ſhall be Impriſoned 
without due Proceſs according to the Old 
Law of the Land : But this Caſe being 
neither by Preſentment nor Indictment, 
the Lords would not ſtand upon our Preſi- 
dents, but relied on this, as if it were e- 
nough in Bar of all our. Preſidents. 


Therefore to open this,and the danger of 
the Conſequence, there - are in the Land 
many different Laws, and proceedings in 
theſe Laws, and Impriſonment upon them G 
and yet not one of them by Preſeatment, 
Indictment, or Tryal by Peers, tho' the 
Lords thought this was the. Law and there 
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1. It is known that the Crown-Law, or 


Prerogative, is diſtin&t Law from that be- 
tween Party and Party. 


2. There is the Law and Cuſtom of Par- 
lament, called a Law, ab omnibus querenda, 
a multis ignorata, & a paucis Copnita, 


3. Then the Cannon-Law, (and it is 
much the Biſhops forgot that ) and there is 
nothing in that Law, more than ſtanding 
in a White Sheet, which proceeds not by 
Indi&ment or Preſentment, yet there is 
Impriſonment even in that Law. 


-4. There is the Law of Admiralty, and 
the Articles of Cleror, where there is pro- 
ceedings of another Nature, and by Im- 
priſonment. 


5- The Law of Merchants, or of the 
Staple. 


6. The Law of Arms, where is Impri- 
ſonment and Dcath, and yet different pro- 
ceedings from the Common-Law in the 
Great Charter : Now no Man thinks that 
all thoſe Courſes of Proceedings are taken 
away by the Common-Law, and it is groſs 
Ignorance to think it. 


7. The Law of the Forreſt, which is 
molt different: So that to urge Magna 
Charta 


I 5 
Charta to this purpoſe, as if all Procee- 
dings in thoſe Caſes muſt be according to 
the Common-Law., is abſurd. 


Then there are divers Writs in the Re- 
Liſter, 


One, When a Man hath received the 
King's Money to ſerve him, and went not, 
then there is a Writ to Arreſt him upon 
a Certificate from the Captain under whom 
he was to ſerve. 


Then the ordinary Writ, which belongs 
to the Law Eccleſiaſtic, ds Excommunica- 
to Capienas. 


Another, de Apoſt ata Capiends, to recover 
a Regular Run-away from his Convent. 


Another, called ne exeat Regno, to Im- 
priſon a Man, who will not give Security 
not to go out of the Kingdom, and this is 
not Traverſable any where, becauſe it ſug- 
geſts that he will Machinar ſomewhat 
hurtful to the Kingdom, and upon that 
Suggeſtion he is Impriſoned. 


Another, when a Man hath a Leproſee. 


Another, to burn Herericks, which con- 
cern'd the Biſhops alſo, if they had pleas'd 
to think of it, a 
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Theſe Proceedings are no way agree- 
. able to thoſe mentioned in the Common- 
Law. 


Then conſider how this Reſolution of the 
Lords ſtrikes at the Law of Parliaments. 


1. It 1s certain that all Impriſonment 
by Parliament is not by Preſentment, In- 
ditment, &c. So that by this means that 
Power 1s taken away. 


2, Contempt againſt Parliamentary Au- 
thority, whoſoever he is to appear before 
them, and diſobeys them,they may Impriſon 
him in the Tower, and yet it 1s not againſt 
Magna Charta. 

Whither therefore tends this ? 


The Concluhon muſt be, that no Im- 
peachment by the Commons mult go on, 
unleſs it be by Preſentment, and ſo there is 
an end of all that, for which the Parliament 
1s principally called, unleſs we are part of 
thofe 500 contemptible Ones, who are on- 
Iy fit to give Money : That may be reſerved 
for us, but nothing elſe; tho* 23 Ea. 3. 
ſaith, For redreſs of grievances in the King- 
dom a Parliament ſhall be called every Tear. 1 
would know which way we ſhould redreſs 
Abuſes, if weareſo far from remedying in 
Parliament, that we muſt he ſhut out to 
the Common Courſes in other Courts ? 
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Obj. The Lords may fay, if you find 
the Statutes broken, and ſhort, you ſhall 
have New. | 


Anſw. And when theſe New Ones are 
broken, then we ſhall have a Remedy, ſo 
riſe up Remedy, and go to the Remedy, 
ad infinitum, for there is no more Reaſon to 
think that a Second Law ſhall be maintained 
more than the Firſt, and what way a Mil- 
chief ſhall be Redreſled, other than by Par- 
liament, I know not. 


So that by this Reſolution of the Lords, 
and denying to Commit upon this Ground 
( for they ſhew'd no other ) every Thing 
_ which a Parliament is uſeful is deny- 
ed us. 


After all this come to the very Caſe. 


If a Treaſon be Committed,and the Fame 
is that A. B. is guilty of it, it is lawful 
to Apprehend him for it. If a Hue and 
Cry purſue a Man, tho? he be not of evil 
Fame, yet he may lawfully be Impriſoned : 
If it proves falſe, he hath his Remedy ; 
but that obſtruts not the Law to bring 
him to Tryal; any Watch-Man may Arreſt 
a Night-Walker, and hath a Warrant in 
Law for it, and this 1s as good Proceſs in 
Law, as any original Writ. 
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And after all this, Conſider with what 
kind of Colour, when there are weighty 
Reaſons why we ſhould not mention ſpe- 
cial Treaſon, and that* mentioning it ge- 
nerally, anſwers the Petition of Right, 
the whole Commons of England (who are 
in no degree repreſented by the Lords, 
they only repreſent their ;own Perſons ) 
ſhould be denied the Securing a Perſon 
Impeached unleſs a particular Charge be 
given, how prejudiciahſo ever to the King- 
dom. 


Another thing, there is no Right which 
a Man hath in this Land, or any part of 
the World, but his Right is ſuch, that if 
it be kept from him, he hath a means to 
come to it, otherways it is Damnum ſine In- 
quria;, for where the Law gives no remedy, 
there 18 but a ſuppoſition of Right : By the 
{ſame meaſure it will follow, that there is 
no civil wrong can be done to any Man, 
but the Law: provides a Remedy, if that 
wrong be done; and if by the Law there 
is no Remedy, itis no wrong, confider then 
this Caſe. 

There are in this Kingdom in the Civil 
State of it, three Eſtates, which the King 
haththen in making Laws: There are three 
_ Eſtates, whereof the King is Principal ; 
ſometimes they are mentioned as the King's 
three Eſtates, and he none of them : The 
Eſtates in general are, the Commons of the 

| | Kingdom, 
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Kingdom, (who are perfeQly repreſented 
in this Houſe ) the Lords another, and the 
King another, and theſe are ſuch, that 
there is no Petitory Action, nor the Laws 
directed to any one of them, but the Laws 
you make are to diſtribute Juſtice in other 
Courts, | 


For Inſtance, If all the Commans of Erg- 
land (who are one of the Eſtates) ſhould 
Accuſe one of themſelNFes, the Party can 
have no wrong , becauſe the Parliament 
can have no Action brought againſt them, 
nor can they be ſuppoſed to do any thing 
for Malice. | | 


It is the ſame between the Body of the 
Lords and Commons ;, and there 1s no Law 
either to Vindicate the one or the other; 
but they ſtand as if there were no com- 
municable Law betwixt them; but the 
meaſure between them 1s that which 1s 
good for the whole; for they are the ma- 
kers of Laws for others, but no Laws can 
be fancied to reach the whole of the Com- 
mons, or of the Lords. 


So that tis eaſily to be ſeen, how it hath 
been put upon us; ſo that now we are in 
ſuch a Caie, we know not to what end we 
ſhall procecd upon this or any other Im- 
peachment ; for by this Judicial power, 
you ſhall be excluded from any proceed- 
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ings by Laws of Parliaments, and fo yon 
take away the whole Right of the King- 
dom. 


Oueſt, But now what ſhall you do ? 


Anſ. 1 ſee many Inconveniencies which 
may happen both ways, but I ſee ſo ma- 
ny this way, that if any Man gave ſuch 
Councel as is charged upon the Earl of 
Clarendon, it 1s not {o dangerous as the 
Caſe before you; for the Inconveniencies 
attending that Councel would quickly ſhew 
it ſelf by the Miſery following : But this 
is a {mall thing begun with, which, like 
a Canker, may eat till it be uncurable, 
_ that is as abſolutely juſtifiable as 
Tnis. 


And now I have ſaid this, I am perplexed 
what to ſay more, for all can bear me wit- 
neſs, what Reſpe& I have endeavoured to 
preſerve to the Houſe of Peers, but Iam fo 
ſenſible of this,that tho? I cannot forget my 
Reſpe&t to them, yet I muſt lament the 
Condition into which they have brought 
themſelves firſt, and us next, for they can- 
not think to avoid it. 

The Houſe of Peers 1s but a new Stile, 
called ſo,as Fxrors are called Peers, from the 
Word Par; for every Commoner hath his 
Peers as Lords have; and the whole Stile 
formerly was Arch-Biſhops, Biſhops, Du 3; 

i 


(or } 


| &c. But Pares Regni is a new Stile. It is 


called the Upper Houſe, and is to be look*t 
upon with Reverence. The Lords have a 
Juriſdiction, but 1n this caſe, I muſt be plain, 
their granted Juriſdiction ariſeth from the 
Houſe of Commons, if you Impeach not there 
your Judicial Power will be- very little. 
If a Lord be to be Tried for Treaſon, the 
Lords are but his Jurors; and tho* they 
Try him upon Honour, not upon Oath, yet 
they are no more his Tryers, than as out of 
Parliament: The Judge of Treaſon in the 
Lords Houſe, is Conſtituted by the King, 
as a Lord High Steward, and is no other 
Judge, therefore I know not the Judica- 
ture they ſpeak 1ſo much of. 

There 1s another for Writs of Error, 
which are there determined, but the Juriſ- 
diction of that is very little, for the In- 
conveniency of the Lords determining what 
could not be determined 1n other Courts, 
is ſo found out 25 Eliz. They are to be 
brought firſt into the Exchequer Chamber. 

There is another way when Perſons car- 
ry Complaints to. the. Lords, which is a 
Queſtion, for Commoners ought not to car- 


_ ry Complaints there, except in ſome Caſes 


from Chancery; therefore this matter of Ju- 
riſdiction, which they talk of, is not ſuch 
a wonderful thing as they would make ir. 
Therefore whatever we ſhall do after it, 
your Rights being ſo much concerned, that 
you know not where the ſtay will be, it 
is 
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1s neceſſary that you make a Committee ta 
draw up a Proteſtation to be made by this. 
Houſe concerning this Matter, The Invaſi-. 
on of your Right in it, and the danger ta 
the Kingdom by 1t. 


Mr. Colem. The Lords ſay, That commit- 
ting upon a general Impeachment 1s againſt 
Law, and I think it wilkappear ſo ; Ide- 
uy not, but a Mittimus without ſpecial 
Cauſe is legal, and grounded upon the Pe- 
rition of Right, the Reaſon of which is to 
ſecure Men againſt Commitment by a ſpe- 
cial Warrant, and a Judge ought not to 
difcharge where Treaſon is alledged, but 
in this Cafe it is different; The Judges 
cannot diſcharge a Man Committed offer 
Examination, but the Lords ought not to 
Commtrt a Man, except there be particu- 
lar Treaſon. 

If I come before a Juſtice of Peace, and 
fay, I accuſe this Man of Treaſon, will a- 
ny wiſe Man Commit him? he makes his 
Warrant indeed, but he that accuſeth muſt 
go farther and make it more particular, 
and the ſpecial Matter muſt appear before 
he Commits, and this 1s the preſent Caſe. 

The Common-Law is, That no Man 
ought to be Committed without particu- 
lar Cauſe ; becauſe no Man can Commit in 
Capital Matters, without taking Examina- 
tion before hand, otherwiſe no Man can ju- 


ſtifie a a Commitment: Therefore I am 
not 
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not ſatisfied that the Lords had not rea- 
ſon to deny. The Commons are in the 
nature of a Grand-Fury to preſent, but 
the Lords are the Judges; Commitment 
is not the Judgment but 1n order to it, 
and the Lords have a diſcretionary Power 
in the Caſe: The Lords ſay not that they 
will not Commit, but that they are not 
ſatisfied to do it without ſpecial Matter, 
therefore we ought to ſend 1t up. 


Sir Rob.” How. I have attended the Rea- 
ſons given againſt making a Proteſtation, 
and whatever is ſaid, 1s but levelling a 
Houſe of Commons with every private Ac- 
cuſer; a Juſtice of Peace (it is ſaid) muſt 
have Evidence before he Commit, and this 
Houſe has had Inducements to Impeach, 
and may not a Houſe of Commons Judge 
what is Treaſon as well as a Juſtice of 
Peace ? 

The Inconveniencies and Dangers laid 
before you, if you proceed, are nothing in 
compariſon of thoſe on the other ſide. 

Had the Lords Impriſoned, they had be- 
fore this had the particular Charge, and 
the Proteſtation is not to ſtop it, but to 
make way for it ſome other way ; for it 
will reſolve into a Remonſtrance, by which 
you may give the Nation an Account of 
your Proceedings to come to a Tryal of 
this Buſineſs. 


Mr. 
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Mr. YV2ugh. ' By the Proteſtation ſpoken 
of, is meant to preſerve the Rights of this * 
Houſe upon tne whole Matter, and to give 
the Reaſons of your Proceedings. 


Sir Tho. Meers, What 1s ſaid, not being 
explained; I know not what 1s meant by 
the Proteſtation, if it be but to enter it 
into our Books, I am not againſt it, if it 
be an Appeal to the Nation ; pray Conſi- 
der what you do. 


Mr. Yaugh. This way of Proteſtation 
differs from entring in our Books, but the 
beſt way is to draw it up, and to bring it 
to you, and then any Man may take Ex- 
ceptions againſt it; for the meaning is, 
that this Horſe claims its Rights. 


Mr. Garaw, Firſt make your Proteſtafi- 
on, and then Appeal to the King. 


Mr. Yaugh. None can fſurmize that you 
mean an Appeal to the People by what is 
moved, for what is done, muſt be done to 
ſome part of the Parliament ; the King, 
Lords, or youy ſelves: And they who ſpeak 
of it (if it were done with evil intent) de- 
ſerve to. be called to the Bar ; whea it is 
brought before you for your Approbation, 
you may either retain, or reje& it. 


Sir 
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Sir Walt. Young. I defire that the Houſe 
may know before hand to whom they are 
to Remonſtrate, and on what ground, and 
therefore to Adjoura their Debate now. 


Mr. Trev. What Appeal you make ought 
to be to the King, but bring it in hither 
and give it what Name you pleaſe. 


Sir Rob. Atk. As I would be tender of 
your Priviledges, ſo, of giving Offence to 
the Lords, therefore we ſhall endeavour to 
be Unanimous in this Horſe; a Proteſtation 
is Named, I am a ſtranger to it, and 
would underſtand clearly what it is before 
we do it; That it1s a Courſe warranted 
by Preſidents and Proceedings of Parha- 
ments, conſidering what effe& it hath had 
iQ late times, therefore we may do well to 
adjourn the Debate and Conſider of it. 


Sir Tho, Lit. This Proteſtation will be 
like that in the Lord zynard's Caſe, but 
ſomewhat longer, and ought to go no far- 
ther than to one of the Eſtates, and be kept 
within the walls. 


Mr. Swinf. You. ſent up a Charge to the 
Lords in general, deſiring that the Earl of 
Clarendon ſhould be ſecured, and in conveni- 
ent time you would ſend up Articles ; from 
that time it hath not been done, and the 

Lords 
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Lords have paſſed ſeveral Votes about it 
ſince, but you have not paſſed one. 

Firſt they Voted, that they had not com- 
plied with your deſires for want of parti- 
cular Treaſon ; Then you give them Rea- 
ſons, they are not ſatisfied with them); 
then a Free Conference, they are ſtill un- 
ſatisfied; and all this while you have not 
come to any reſolution: So that till you 
come to a Vote, no Man knows but that 
you are ſatisfied with their Anſwer ; for 
when the Matter -of the Proteſtation is 
brought in, we ſhall not be ready for it 
till we have reſolved, that what the Lords 
Infiſt on, is an obſtruction of Juſtice, and 
you cannot agree with them without great 
Inconvenience to the Nation ; Therefore 
put a Queſtion, That the Lords, not having 
agreed to Secure the Earl of Clarendon «por 
the general Impeachment, have obſtrufted the 
Publick Fuſtice of the Kingdom in proceedings 
of Parliament, and is of dangerous Conſe- 
quence : This is neceſſary, becauſe the Lords 
have heard nothing from you, but endea- 
vour to ſatisfhe them. 


Sir John Good, This Queſtion will be a 
greater Accuſation of the whole Houfe of 
Lords, than the other is of the Earl of 
Clarendon, If you will go by way of Pro- 
teſtation, and keep it withia your own 
Walls, I like it better than this Queſtion. 


Sir 


* - -/ wes 

Sir. Rob. How. The putting this Queſtion 
is no Charge upon the Houſe of Lords ; and 
therefore if 'that Gentleman thinks it fo 
great an one, ſure he thinks the Char ge a- 
gainſt the Earl of Clarendon to be a very 
{mall one. Is there any Obſtruction to 'Jy- 
ſtice? If not, Why: do we not Comply ? 
If there be, we cannot 1t ſeems Complain 
without Charging the Lords. Keeping it 
within your own Walls, is but like a Man, 
when he is alone, muttering Arguments to 
himſelf, and: Commending himſelf, for it, 
[f -you; meet with any, ©bſtructions, ,pray 
firſt put the Queſtion, whether you are 0b- 
Kruced. | | | 


Sir Rob. Ark. It is no light matter to 
Charge the Lords with Obſtrucing Juſtice; 
therefore the thing being new, pray ad- 
journ it till to morrow, that we may be 
more :of .one Mind. 


Then the Queſtion was ſtated, Namely, 


"That the Lords nof having compled 
with the deſire of the Commons in Com- 
tgitting the Earl of Clarendon, and Seque- 
ſtring him from Parliament upon the Im- 
peachment from this ove, is an Obſtru- 
ction to the publick” Juſtice of the King- 
dom, and is a Preſident of cvil and dange- 
rous Conſequence. 
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Reſolved, That the Queſtion be put, 


And being put, Reſolved in the Afﬀirma- 
tive. 


Reſolved, That 4 Committee be appointed 
to draw up a Declaration to Vindicate the 


Proceedings of this Houle. 


December, 3. 


A Meſſage from the Lords by two Jud- 
ges, That they have received a large Peti- 
tion from the Earl of Clarendon, which In- 
timates that he is withdrawn. f 

Sir Tho. Tompk. Moved to take care to 
get the Sea-ports ſtopt. 


Sir Tho.Lit. Þ believe he is now paſt ſtop- 
ping, but we ſhould do it, tho” it have no 
effect ; leſt it look as tho* we would have 
him eſcape. 


Sir Rob. How. The Lords ſeem now mi- 
ſtaken in their Opinion at the Conference, 
they {aid there was no fear of his Running 
away, and 1n our Houſe it hath been Je- 
ſted that he was not like to Ride Poſt. Be- 
ſides the Expreſſion in the Meſſage is (with- 
drawn) which may be an inward Chamber, 
therefore *tis fit to deſire to ſee the Petiti- 


on, and Command ſome Members to pre- 
pare 
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pare ſomething to Vindicate your ſelves in 
diſcharge of your Duty. 


Mr. Seym. You cannot take Notice to 
the Lords of the Petition, unleſs they think 
good to Communicate to you, but make 
the Declaration. 


Mr. Yangh. 1 look upon what the Lords 
ſay as donbtful, theretore' beware leſt you 
do ſomething misbecoming you. They on- 
ly ſay, that he is withdrawn, but not what 
is his Petition; for the ſaying. that he is 
withdrawn, is not the Matrer of a Peti- 
tion. Perhaps he is gone into the Country, 
the Meſſage ſeems light, and you are to take 
no notice of it. If it be of Moment, and 
they think us Concern'd, they ſhould let us 
know it; and I cannot think ſo of the 
Lords, that they would uſe that word, if 
he were fled : therefore ſend a Meſſage, to 
know whether fled or withdrawn. 


Mr. Sol. Gen. When a Delinquent ſignifies 
to his Judges, that he' is withdrawn, It 
cannot ſignifie any thing, but that he is 
withdrawn from their Judgment. None 
but a mad Man will tell them that he is fled, 
fearing what may follow ; it would be well 
i their Care would prevent his flying, 
but you cannot Anſwer it, if you hear they 
do nothing, and ſo ſeem to ſay, fare him 
well. 

H 2 Upon 
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Upon all which Motions, Ordered, 


That Sir Tho Clifford. (Comptroler of the 
King's Houſehold) be ſent to the King, to 
defire the Ports may be ſtopped. 


December, 4- 


The Lord Fitzharding makes Report from 
the King, that the Meſſage for ſtopping the 
Ports being delivered him, he had taken 
Care accordingly. 


A Meſſage from the Lords to deſire a 
ſpeedy Conference : 


From which Mr. Solicitor Reports: 


We attended the Lords at the Confe- 
rence, which was dehvered by the Duke 
of Buck. who ſaid to this purpoſe, 

That the Lords had Commanded him to 
deliver to us that Scandalous and Seditious 
Paper ſent from the, Earl of Clarendon, de- 
firing us to preſent it to you; and to 
deſire you in convenient time to ſend it 
to them again, for it had a Stile which 
they were in love with, and deſired to 
keep it. 

Which ſaid Paper was read, and is as 
follows, viz. 


To 
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TO THE 


Right HonourasBrLe 
THE 


LORDS 


Spiritual and T emporal, 
IN 
Parhament ASSEMBLED. 


The humble Petition and Addreſs 
of Edward Earl of Claren- 


don. 
May it pleaſe Your Lordſpips, 


Jz- expreſs the unſupportable 


Trouble and Grief of Mind, 1 ſu- 
ſtain under the Apprehenſion of be« 

ing Miſrepreſented to Tour Lord- 
(hips, and when I hear how much of Tour 
Lordſhips time hath been ſpent upon the 
mention of me, as it is attended with 
H 3 more 
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more Publick Conſequences, and of the 
differences of Opinion which have al- 
ready, or may probably ariſe between Tour 
Lordihips aud the Honourable Houſe of 
Commons ; whereby the great and weighty 
Affairs of the Kingdom may be obſtruFed 
inthe time of ſo general a diſſatisfaftion. 

I am very unfortunate to find my je 
to ſuffer ſo much uyder two very diſag- 
wantageoys Reflections, which are in no 
degree applicable to me. 


The Firſt from the greatneſs of my 
Eſtate and Fortune, collefted and made 
in ſa few Tears, which if it be proportion- 
able to what is Reported, may very reaſona- 


bly cauſe my Integrity to be Suſpefted. 


The Second, That I have been the ſole 
Manager and chief Miniſter in all the 
Tranſattions of State ſince the King's res 
turn into England, to Auguft aff. and 
therefore that all Miſcarriages and Miſ- 
fort #nes ought to be imputed to me and my 
Councels. 

Concerning my Eſtate, Tour Lordſhips 
will not believe, that after Malice and 
Emvy hath been ſo inquiſitive and fo ſharp 
fighted, * I 'will offer any thing to Tour 
+. 66H | Lord(hips, 
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Lordſhips, but what is exatlly true; and 
T do aſſure Tour Lordthips in the firſt 
place, That ( excepting from the King's 
Bounty ) I have never recetved nor taken 
one Penny but what was generally under- 


flood to be the juſt lawful Perquifites of 


my Office, by the conſtant Prattice of #he 
beſt Times, which I did in my own Fudg- 
ment conceive to be that of my Lord Co- 
ventry, axd my Lord Elfmore; the Pra- 
ftice of which I conſtantly obſerved, altho 
the Office in both their Times was lawful- 
ly worth double to what it was to me, and 
I believe now is. 


That all the Courteſies and Favours 
which 1 have been able to obtain from the 
King for other Perſons in Church or 
State, or ## Weſtminſter-Hal!, have xe- 
ver been worth me Five Pounds: So that 
Tour Lordſhips may be confident I am as 
znnocent from Corruption as from any diſ- 
a Thought, which after near Thirty 

ears Service of the Crown, in ſome Dif- 
ficulties and Diſtreſſes, I did never ex- 
pet would be objetted to me in my Age. 


And 1 do aſſure Tour Lordſhips, aud 


ſhalt make it very Manifeſt, That the 
H 4 ſeveral 


( 104 ) 


ſeveral Sums of Money, and ſome Parcels ren 
of Land, which His Majefty hath Boun- (0 
tifully beſtowed upon me fince his Return un 
into England, are worth more than all I t0 


have amounts unto ; ſo far I am from ad- E 
vancing my Eſtate by indire# Means, ty 
And tho' this Bounty of bis hath very 


far exceeded my Merit, or my Expetla- 
tion, yet ſome others have been as fortu- 
nate at leaſt in the ſame Bounty who had 
as ſmall pretences toit, and have togreat 
Reaſon to Exvy my Condition. 


Concerning the other Imputation of the 
Credit and Power of being Chieſt Mini- 
ſter, and ſo caufing all to be done that 7 
had a mind to; I have no more t0 ſay, 
than that I had the good Fortune to ſerve 
a Maſter of avery great Tudgment aud Un- 
derſtanding, and be always jon'd with 
Perſons of great Ability and Experience, 
without whoſe' Advice and Concurrence, 
ever any thing hath been done. © 

Before His Majeſty's coming into Eng- 
land, he was conſtantly attended by the 
then Marqueſs of Ormond, the late Lord 
Culpeper, and Mr. Secretary Nicholas, 
who were equally truſted with my ſelf, and 
without whoſe" Foyat” Advice at Concur- 
te ORE IIS Bhs if ARE res, 


a 
( 
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's rence, when they were all preſent ( as 


r= ſome of them always were ) I never gave 
# any Councel. As ſoon as it pleaſed God 
7 to bring His Majeſty into England, he 
- Eſtabliſhed his Privy Council, and fhort- 


ly, out of them he Chooſe a Number of 
Honoarable Perſons of great Reputation, 
( who for the moſt part are ſtill alive ) 
as a Committee for Forreign Aﬀairs and 
Conſideration of ſuch things as in the Na- 
ture of them required much Secrefie, and 
with theſe Perſons he vouchſafed to Foyn 
me: And I am confident thu Commit 
tee never tranſatted any thing of Moment 


| ( His Majeſty being always preſent ) with- 


out preſenting the ſame firſt to the Council- 
Board; and I muſt appeal to them concern- 
ing my Carriage, and whetherwe were not 
all of one Mind, in Matters of Importance. 


For more than two Tears I never knew 
any Differences in the Comicils, or that 
there were any Complaints in the King- 
dom, which I wholly impute to Elis Ma- 
Jeſty's great Wiſdom, and the intire Con- 
currence of His Councelours, without. the 
Vanity of- aſſuming any thing to my ſelf; 
and therefore 7 bope 1 ſhall not be fingly 
Charged with any thing that hath ſince 
ys foot wy : faln 
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fal'n out amiſs. But from the time Mr, 
Secretary Nicholas was removed from hizty, 
Plaee, there were great Alterations ; andy; 
whoſoever knew any thing of the Court}, 
and Councils, know well haw much my \, 
Credit bath fince that time been dimi«y, 
niſhed, tho ITis Majeſty graciouſly veuch-| 
lafed till to hear my Advice in moſt of x 
by Affairs: Nor bath there been,from that ' 
time to ths, above one or two Perſons 
brought to the Council, or preferr'd to 
any conſiderable Office in the Court who 
bave been of my intimate Acquaintance, 
er ſuſpetted to have any kindneſs for me ; 
and moſt of them, maſt Netoriouſly known 
to have been very loug my Enemies, and 
of different Judgment and Principles from 
me, both in Church aud State, and have 
taken all opportunities to leſſen my Cre- 
dit with the King, and with all other 
Perſons, by Miſ-repreſenting and Miſ-re- 
porting all that I ſaid or v1 and per- 


ſwading Men I have dove them ſome 
Prejudice with Hu Majefly, or croſſed 
them in ſome of their Pretenſions. Tho 
Hu Majeſtys Goodneſs and Fuſtice was 
fuch, that 3t made little Impreſton upon 


bin. 


Tn 
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Ar) ty my humble Opinion, the great Miſ- 

rtunes of the Kingdom have proceeded 
Mat-om the War, to which it is Notorioufly 
*Titrown that I was always moſt averſe, 
NY nd may without vanity ſay, I did not 
"1" puly foreſee, but declare the Miſchiefs 
h- [.- ſhould run into, by Entering into a 
of War, before any Alliances made with the 
ar Neighbouring Princes, and that it may not 
'S be imputed to his Majnſty s want of Care, 
'0 or the Negligence of hu Councel[ours, that 
P no ſuch Alliances were entred into. 1 
» muſt take the boldneſs to ſay, His Ma- 
3 jefty left nothing unattempted in order 
thereunto; and knowing very well, that 
France Reſolved to begin a War upon 
Spain, as ſoon as his Catholick Majeſty 
ſhould depart this World, which being 
much ſooner expetted by them, They had 
in the two Winters before been at great 
Charges in providing plentiful Magazeens 
of all Provifions upon the Frontiers, that 
they might be ready for the War, Hs 
Majeſty uſed all pofuble means to prepare 
aud diſpoſe the Spaniard with that appre- 
henfion, offering his Friendſhip to that 
degree, as might be for the Benefit and 
' Security of both Crowns. 

7 | But 


, 
p 
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But Spain flattering it ſelf, Th 
France would not break with them, 4 
leaſt, that they would not give them any: 
Cauſe by Adminiſtring Matter of Jealoufid 1 
to them, never made any real approach: 
towards a Friendſhip with His Majeſty, 
But, both by their Embaſſadors here, and' 
to His Majeſty's Embaſſador at Madrid, 
always perfiſted, as Preliminaries, upon the 
giving up of Dunkirk, Tangier and Ja- 
maica. 


Tho' France had an Embaſſador here, 
to whom a Projett of a Treaty was offered, 
and the Lord Hollis, His Majeſty's Em- 
baſſador at Paris, uſed all endeavours to 
purſue and proſecute the ſaid Treaty, yet 
it was quickly diſcerned, That the princi- 
pal Deſign of France was to draw Hs 
Majeſty into ſuch a nearer Alliance as 
might advance their Deſign; without 
which, they had no mind to Enter into the 
Treaty propoſed. 


And this was the State of Aﬀairs whey 
the War was Entred into with the Dutch, 
from which time, neither Crown' much 
conſidered the making any Alliance with 


England. As 
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Tha "As I did from my Soul abhor the En 
cbr intothis War, jo I preſumed ne- 
 an)wer to give any Advice or Councel for 
fil the way of managing it, but by oppoſing 
ach many Propoſitions, which ſeemed to the 
ty. late Lord Treaſurer and my ſelf to be 
and unreaſonable, as the Payment of the Sea- 
1d, men by Tickets, and many other Particu- 
| be lars which added to the Expence. 
q» 
My Enemies took all occaſions to.enveigh 
azainſt me, and making their Friendſhip 
*, with others out of the Council, of more 
4 licencious Principles, aud who knew wel 
%- enough how much 7 diſliked and complain- 
0 ed of the Liberty they took to themſelves 
* of Reviling all Councils and Conncellours, 
* and turning all things Serious and Sacred 
5 into Ridicule, They took all ways ima- 
5 ginable to render me ungrateful to all 
' ſorts of Men, (whom TI ſhall be compelled 
to Name in my Defence ) perſwading thoſe 
' that miſcarryed in any of their Deſigns, 
That it was the Chancellours doing ; 
whereof, I never knew any thing. Fow- 
ever, they could not withdraw the Fing's 
Favour from me, who was ſtill pleaſed 
) . to uſe my Service with others, nor was 
there 


joynt Advice of at leaſt the Major pa 
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there ever any thing done but with &hi 


of thoſe who were conſulted with. pu 
as His Majeſty commanded my Service i 
the late Treaties, ſo I never gave thi 
leaſt Advice in Private, nor wrote on! 
Letter to any one Perſon in either 0 
thoſe Negotiations but upon the Advice 
of the Council, and alſo after it was read 
zn Council, or at leaſt by the King himſelf, 
and ſome other ; and if I prepared any 
Inſtruftions or Memorials, it was by the 
King's Command, and the requeſt of the 
Secretaries who defired my Aſſiſtance; 
nor was it any wiſh of my own, that any 
Embaſſador ſhould give me any account 
of the Tranſattions, but to the Secreta- 
ries,, to whom I was always ready to ad- 
wiſe; nor am I conſcious to my ſelf of 
ever having given Advice that hath 


| proved miſchievous or inconvenient to Hh 


Majeſty ; and I have been ſo far from be- 
ing the ſole Manager of Affairs, that I 
have not in the whole laſt Tear been above 
twice with His Majeſty in any Room a- 
bone, and Very ſeldom in the two or three 
Tears preceding. 


And 
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7 
& And ſince 'the Parliament at Ox- 

4nl ford, it hath been very viſible, that my 
-e 54 Credit hath been wery little, and that 

th, very few things have been hearkned to, 
on; which have been propoſed by me, but 
” g/. contradifted, eo nomine, becauſe props- 
vice Jed by me. 
ead 
elf 17 moſt humbly beſeech Tour Lordſhips 
my to remember the Office and Truſt 7 had 
he for ſeven Tears, in which, in Diſcharge 
he of my Duty 1 was obliged to ſtop and ob- 
ftrutt many Mens pretences, and refuſed 
yy toſet the Seal to many Pardons and other 
ot Grants, which would have been profita- 
= Gle to thoſe who procured them, and many 
/. whereof, upon my Repreſentation to Hs 
f Majeſty, were for ever ſtopt, which natu- 
h 
) 


rally have raiſed many Enemies to me : 
And my frequent concurr ing, upon the de- 

.  fres of the late Lord Treaſurer, ( with 
', whom 1 had the Honour to have a long 
and vaſt Friendſhip to his Death ) in 
Repreſenting ſeveral Exceſſes and Ex- 
orbitances, the yearly Iſſue ſo far exceeding 
the Revenaes, provoked many Perſcns con- 
cerned, of great Power and Credit, to do 
me 


— 
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me all the ll Offices they could. And 
yet 1 may faithfally ſay, That I never 
medled with any part of the Revenue or 
the Adminiſtration of it, but when I was 
defired by the late Lord Treaſurer to 
give him my Aſſiſtance and Advice, 
having had the Honour formerly to ſerve 
the Crown as Chancellour of the Ex- 
chequer, which was for the moſt part in 
His Majeſty's Preſence. Nor have I ever 
been imthe leaſt degree concern d, in point 
of Profit, in letting any part of His Ma- 
jeſtys Revenue ; nor have ever Treated or 
Detated it, but in Hu Majeſty's preſence, 
in which my Opinion Concurr 4 alway, 
with the Major part of the Councellonrs 
who were preſent. 


All which, upon Examination, will be 
made Manifeſt to Tonr- Lordſhips, how 
much ſoever my Integrity is blaſted by 
the Malice of thoſe who I am confident do 
not believe themſelves. Nor have Tin m 
Life, upon all the Treaties, or otherwiſe 
received the value of ' one Shilling from 
all the Kings or Princes in the World, 
(excepting the Books of the Louvre 
print ſent me by the Chancellour of 

France, 
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And Frante by that Kings diredion) Fat from 


"ver 


P Of 
Was 


my, own Maſter, to whoſe intire Service, 
and the Good and Welfare of my Couns 
Iry, M0 Mans Fdeart was ever more 
dewvted. 


This being tmy preſent Condition ; I 
ao moſt humbly Leſeech Tour Loitthins rd 
entertarn a favourable Op1nzon of mae, ard 
70 believe me fo be Inuocent from {hoſe 
foul Aſperſirns , wantill the contra }Y {ball 
be proved ; which { am jurc Cam HEREL be 
by any Man worthy to be believed: And 
fimce the Dijlempers of the Times, and 
the Difference between the two Houſes 
in the preſent Debate, with the Power 
and Malice of my Enemies, Who gave 
out that 1 ſhould prevail with FHlis Mas 
jeſty to Prorogue or Difſelve thu Parlig- 
ment 18 ts, A and il reaten to ex- 
poſe me to the Raze ard Fary of the Peg- 
ple, may make me 10 Le lookd wpon as the 
Cauſe which obſiructs the Kings Service, 
and Unity and Peace of the Kingdom, 


I moſt humbly beſeech Tour | ord(hips, 
that I may not forfeif Jour Lordihips 
Favour and Proteiiion, by With drawing 

4 mv 
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my (elf from ſo powerful a Perſecution, in 
hope that I may be able, by ſuch with- 
drawing, hereafter to appear aud make 
my Defence, when His Majeſty's Fuſtice 
(to which 1 ſhall always ſubvit ) may not 
be Obftru@ed, or Controled, by the Pow- 
er and Malice of thoſe who have ſworn my 
Deſtruttion. 


CLARENDON. 


—— — 


Mr. YV2xch. I think it not convenient to 
looſe more tupe about this Paper, ſince the 
time cf the Earl of Clarendons Name being 
mention'd here, I had nothing to Charge 
him with till now, but moſt of the Heads 
of this Charge are ſo weighty, that I am 
confident, they will be eaſily and thorough- 
ly proved, tho” I know nhow ; ſo that I 
admire at his Confideace, to Charge this 
Houſe, and ſo the Nation, as his Perſecu- 
tors, and that in ſuch a Condition, as he 
hopes to vindicate himſelf. Its , the firſt 
time that ever I heard an Innocent Man 
run away under the greateſt Charge, with 


_—_ to return again and vindicate him- 
ſelf. 


Then 
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Then mark one Expreſſion, he faith; he 


z as far from Corruption, as from Diſloyalty, 
If he faid he was guilty of neither, he had 
ſaid ſomething; but by that Expreſſion he 
may be guilty of both: So 1nfoleat a Paper 
I never met with in this Kingdom, nor have 
I ever read the like in any other; ſo inconſi- 
derable a part of the Nation as he is to lay 
it upon the Nation, who, if innocent, 
might defend himſelf, if Guilty, why doth 
he Charge the Nation with perſecuting ? 
Therefore without troubling your ſelves 
with it, do, as the Lords have done ; wh5 
deliver it to you as a ScandaJous and 5editi- 
ons Papef3 it hath Malice 1a 1t, and is the 
greateſt Reproach npon the King; and the 
whole Nation that ever was given by Man. 
Therefore put the Queſtion whether his 
Paper ſhall not have the Character, that it 
Is a Scandalous and Malicious Paper, and n Re- 
proach to the Juſtice of the Nation. 


Reſolved upon the Queſtion, 


That the Paper ſent to the Lords by the 
Earl of Clarendon, and by them ſeat dowh 
to the Horſe of Commons, and now read, is 
Scandalous and Seaitious, and doth Reproach 
the King and the Publick Juſtice of the Nz- 
ion, 


Sir Rob, How. You have voted this Paper 


Scandalous, and therefore it ſhould not 
I 2 live, 
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live, wherefore I move it ſhould be burnt 
by the Hangman. 


Mr. Garraw, The Paper 1s the Lords, 
and you mult ſeud it to them, but enter it 
into your Books, and your Vote upon it. 


Reſolved, To have it burnt. 


Sir Rob. Car. The Fager is the Lords, 
therefore move them to Concur that it may 
be burnt. 


Sir Rob. How. The meaning of my Moti- 
on 1s, becauſe the Duke of Z ks deſired 
the Paper again for the admirableneſs- of 
the Stile, it 1s entered into their Books al- 
ready, and they need it not to that end ; 
therefore deſire the Lords Concarrence to 
bura it. 


Reſolved, To ſend it to the Lords to that 
end. 


December, <. 


A Motion being made to ſend to the 
Lords in purſuance of the Vote about bur- 
ning the Paper. 


Mr. YVauoch, 1 am againſt ſending up to | 
the Lords to that purpoſe, becauſe you 
have Ordered to enter the Paper into your 
Books, and when a Paper is burnt, it is not 
to ſtand upon Record, but ſhould be raſed 

: out ; 
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Irnt out; which two Things are a perfe& Con- 


ds, 
r it 


tradition, therefore let it reſt as it is ; 
We have Voted it Scandalous, &c. The 
Lords tell us not that they have done any 
ſuch Thing, tho? they ought to have done 
it firſt. 

As for the Earl of Clarendon, he being 
now gone, if ſuch a like occaſion ſhould fall 
out weare.in a worſe Condition than we 


, were; for there is this Preſident againſt us, 


in a Caſe. now Manifeſt : And it becomes us 
to do ſomething in Order to the Lords 
Concurring, that ſo a good Underſtanding 
may be got; therefore I ſhall propound 
this to you, to be ſent up to them to 
that end. 

Namely, when any Subje&t ſhall be Im- 
peached by the Commons before the Lords 
In Parliament with deſire to ſecare him, 
ſuch Perſon by the Law of the Land ought 
to be ſecured accordingly. This you have 
12 effe&t Voted already, in ſaying the Fu- 
ftice of the Kingdom us obſtrutted by their not 
doing it, 

Secondly, when ſuch Impeached Perſons 
ſhall be ſecured, the Lords may limit a cer- 
tain time for bringing in the Charge, ta. 
prevent delay of Juſtice. 

This may. Salve all, and prevent ſuch 
ways, as may be diſpleaſing to the Lords, 
and perhaps us alſo, in ſome Caſes here- 
after. | 


I 2 Mr. Sw.1. 
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Mr. Swizz. 1 am perſwaded that according 
to Rules of Parliament, when you Charge 
by Impeachment generally, and promiſe 1n 
due time to ſend up your Charge, they 
ought to ſecnre, but they not 'having done 
it, I queſtion 'whether you could do- what 
you have ; but the Earl of Clarendon flying, 
it's Manifeſt Juſtice was obſtruRted ; for 
he mtzht have been bronght to his Fryal, 
if the Lords had fecured him; but now-your: 
Vote is made good, which ſeems to lay the 
advantage on your {ide. 


Sir Rob. How. I think this Meſſage to the 
Lords, will deſtroy the way of: viadicating 
our ſelves by Declaration; therefore finiſh 
the Declaration, and then Refolve before 
you publiſh it, whether to ſend up this 
Meſſage. 


Mr. YVaugh. If the Lords agree with us, 
we may ſpare the Declaration, but if they 
agree not now; they will much lefs here- 
after; Your Declaration can amount to- 
no more but this, make a Narrative of the 
invalidity of the Lords Preſidents, but then 
you muſt of neceſſity do ſomething more, 
elſe your Labour js 1n vain; therefore this 
Meſſage with theſe Votes are neceſſary. 


" Sir Rich, Temp. T expected that when the 
Ear] of Clarendon had been fled, the Lords 
would have defired the King to Iſſhe out a 


Proclamation 
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Proclamation to Apprehend him, ſeeing 
they have been the occaſion of his Fſcape ; 
therefore now defire their Concurrence to 
go to the King to that end, and if they 
Concur, they have upon the Matter grant- 
ed Gommitment upon a general Impeach- 
ment, 


Mr. YVaugh. I thought it my Duty to of- 
fer you what I have done, if you like it 
not, I deſire to be excuſed in ſerving you 
in the Declaration, and that they who 
think it neceſſary would be plzaſed to take 
the palas to do It. 


Sir Tho, Lee. If you declare, it will beget 
an Anſwer, and where will that end? if 
if you ſend up your Votes, and the Lords 
agree, your end is Anſwered; for it is a 
yielding that which they have yet denyed , 
your declaring, and entring it upon the 
Journal, will be to no purpoſe. It is bur 
like a Man, who having been beaten pub- 
lickly, in the Chamber calls him who 
did it Rogue. 


Mr. Heampd, IT deſire that the Words 
( Law of the Land ) may be left out, and 
the Words ( Law of Parliament, or, Uſuage 
of Parliament ) put inſtead of them; for it 
hath been ſhewed us, that there are ſeveral 
ways of Impeachment beſides Common- 
Law. 

5 I 4 Mr. Veugh. 
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Mr. Fauth. Thoſe Words yrere pur- |t 
poſely put io, becauſe at the free Confe- |f 
rence, when we preſſed the Law o, Parl;/a- 
meiits, the Lords prefled the 1am of the 
Land by way of Negative, 2s it the Law | 
of the Land were otheryiie, but. rather 
than that ſhall be any ob!tructioa, put it 
by Law. 


Mr. Stew. Leave out the Words (by Law) 
for if a Man be ſecured, it is Implyed by 
them who do 'Commit thay it is according 
to Law. | | 


Then it beinz Moved to draw both 
Yotes i one. «9 


Sir Tho. Litt. Tho? you ſhould put both 
Votes ito one, it will not Anſwer your 
end, tor thnz Lords will not Concur with 
the firſt Part, and yet may make uſe of 
wiart Part you grant of it, that'is the laſt, 
and fo have advantage agaliſt you; but 
there 13 aa9gther Reaſon, why, you ſhould 
forbear theie Votes, Namely, Prudence. 

The Earl of Clarendon being gone, there 
13 an eX].ectation that a Bill ſhould be prepa- 
red 19&0 fomething tarther, wherein I hope 
Loth Houſes will join ;, if you ſend up this, 
you will give diſturbance to that Bil, and 
it you ſhould enter this in your Books, in 
Qrder to ſend it, up hereafter, they will 
hear of it, as done to make them ſwallow 


theip 
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- \their former Reſolves, Therefore defer it 
for the preſeart. 


Mr. Trev. Conſider whether the Matter 
betwixt-you and the Lor1s is n-t well as it 
is.: You have Voted, Tnat whea a Maa is 
generally Impeached, he ought ty be ſecu- 
red, and that the Lordz not having d>ne 
it, is an ob/trofiva t5/ Juſtice; and what 
will it ſigaifie to carry it to the Lords; 
what hath jince »fal/n out, juſtifies you, 
and lays the difadvaatage upon the Lords ? 
The World expets now what you will 
do farther, aad that muſt be by Coacurring 
with the Lords. 


Sir Tho, CLF. We all agree to theſe 
Votes,in Order to juſtifie your Rights; but 
what is the uſe of jt? You have already 
done it in your Books, and you cannot ex- 
pet the Lords ſhovid go ſo much againſt 
their own Votes, this therefore will but 
widen the Gap, it being telling them they 
muſt eat their words, 


Sir Tho. Litt. Thoſe, who have had a 
hand iu the Charge agaiaſt the Earl of Cla- 
xend»1, have been thought ſometimes too 
Violent, ſometimes. too Remiſs; as not a- 
ble to maxe out the Charge : But what I 
ſpeak now, is for 'your Honour, which will 
be wroag'd in this Proceeding ; I am for 
bringing the Impeachment to ſomething ; 
by an 


Pr meer 
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and therefore againſt theſe Votes: Now 6 


make a Declaration of your own Righty 
and entring 1t upon your Books, that not 
only the Vote may appear, but the Ground 
of it, but not to declare to the Lords, 
which will beget an Anſwer and exaſpe- 
rate. It is now unſeaſonable to make the 
Lords retrat, therefore lay it aſide; for 
tho' I am confident that Gentleman: did.it 
tono ſuch end, yet if I would Deſign any 
Thing to the Earl of Clarendor's advan« 
vantage, I could not take a better way 


than this. 


Mr. Yaugh. This is but the affirming all 
which hath been donealready, and I am for 
none of thoſe, who are contriving for any 
Thing out of- the Houſe. 


Sir Hl. Covent. This Queſtion is not now 
ſeaſonable, tho? it is a better expedient 
than the Declaration as Things now ſtand, 
and conſidering what hath paſt, I am: apt to 
think the Lords may do it of their own 
accord, and you would not willingly have 
a: Negative to your Votes. Therefore ſee- 
ing your Votes may be of uſe hereafter, 
put no Queſtion at all, but adjourn the De- 
bate to a pfoper Seaſon. 


Mr. Faugh. I am againſt the Adjourning; 
of it,, and have given Teſtimony, that f 


have done nothing.to-be thought to do that 
which 
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' yo which is fomnch for the advantage of the 
htyEart of Clarendon, and ſhall take heed of 
not!doing any Thing hereafter to. be ſo re- 
und fleted 0n. 

rds, 

pe. Sir Tho. Litr. 1 hope I avoided any ſuch 
the” Refletion, nor ſpeak any Thing to ſuch 
for purpoſe, 1 do not believe, [nor ever did 
1.it think any ſuch Thing, and hope that Gen- 
iny tleman himſelf believes, that no Man in 
11 this Houſe hath more Honour for him 


ay than I. 


Sir Job Charle. Let the World ſee that you 

all do not intend to reſtrain your Proceedings 

or to the Earl of Clarendon, but make it a 

1 general Care; and therefore areconcerned 
ia Honour to put the Queſtion. 


Reſolved upon the Queſtion. 
That:the Queſtion be put. 
Reſolved, That both. the Queſtions propoun-- 


ded by Mr. Vaugh. and put ſingly wn the 
Affirmative, be carryed up to the Lords, 


* — TX 


December, 13 


A: Bill was brought: from the Lords, to 
Baniſh-theEarÞof Clarendon, and read. 

- After readitig, | ſeveral Obje&ions being: 
made, and it-being-Alledged, that it was an 
abuſz* put npon the Commons by the Lords 

an 
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and that-a Bill of Attainder being pro- 
pounded, after ſome Debate, the Houſe " 
paſs'dthis Vote. | 


Reſolved, That this Houſe taking notice of 
the flight of the Earl of Clarendon, being 
under an Impeachment of * High Treaſon by this 
Houſe , the King's Majeſty be humbly - deſired 
to Iſſue out his Proclamation for Summoning the 
ſaid Earl to appear by a Day, and to apprehend 
him in Order to his Tryal. 


Reſolved, To ſend to the Lords for their 


Concurrence to this Vote. 


December, 14. 


A Meſhage from the Lords for a Confes 
Tence, at which they delivered two Rea- 
ſons, why they cauld not Concur. 


t. Firſt, for that they conceive a Proclamati- 
on in the way propoſed, would be wmeffeftual, 
fence it i5 not ſupzna Convictionts, which 
cannot be till particulars in Order to Tryal be 
acclared. 


2. That, what the Houſe of Commons 
hath propoſed, and do propoſe at preſent, us 
zntended in Order to a judicial way of Pro- 
ceeding ;, but ſince the Earl of Clarendon's 
Flight, their Lordſhips upon Conſiderati- 
on of the whole State of Affairs, and of the 
King dom, have upon Grounds of Prudence and 


Tuſtice, 
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| Tuſtice, thought fit for ſecuring of: King and 
| Kingdom, to proceed in a Legiſlative way 2- 
| gainſt the ſaid Earl, and haue: to that end, 


paſt and ſent down to them a Bill of. Baniſh- 
ment and Incapacity againſt him, with which 


his Vote ts inconſiſtent. 


December, 16. 


The ſaid Reaſons from the Lord being 
Reported and Conſidered, and it being 
Moved that the Houſe would declare them- 
ſelve unſatisfied with them. 


Sir Tho, Cliff. I am againſt paſling a Vote 
at preſent upon the Lords Reaſons, but 
read the Bill ſent down from thence, 
and Summons him by it to appear by a 
Day:.. 

-- Mx. Trev. Some are againſt the. Bill, be- 
cauſe it goes too far, Condemning before 
Hearing, others would have it to. go far- 
ther. Summons 1s in Order to Hearing, 
Tryal, and Judgment ; of thoſe he hath 
made himſelf incapable by Flight, and hath 
in his Paper told you, That he will nei- 
ther be heard, nor tryed by you: Tho? you 
expected to have hum ſecured by a gene- 
ral Accuſation, yet you never expected 
Judgment upon it. Then it is ſaid, This 
Baniſhment falls ſhort of Treaſon, but we are 
not to paſs: Sentence for Crimes but as a 
Council propound to the King what is ne- 
ceſlary in this Caſe: Then conſider whether 
this 
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this Bill will Anſwer our Ends, and if it 
doth, delay will make it worſe. I thinkF 
we ſhould make it reach them, what iff 
he hath Life in other Parts, his Family 
Untainted, and his Children alive, and en- ” 


Joy his Eſtate. 


k 


, 
{ 


Sir Rob. Carr. You have Ordered to con- © 


ſider the Reaſons from the Lords, there- 
fore do It. 


Mr. Hen. Covent. The Motion to read the 
Bill is not againſt your Order, becauſe 
part of the Reaſons given by the Lords 
IS, That you have a Bill, and till you have 
read the Bill, you .cannot lay by the Reaſons, 
The Earl of Clarendon 15 fied, you have a 
tye upon him 1n having his Innocent Re» 
lations, and by Proceeding farther, you 
make him deſperate, you are now in an 
even way with the Lords ; therefore read 
the Bull. 


Mr. Swinf. You may go upon the Rea- 
ſons, and yet not reje& the Bill ; for when 
you ſent to the Lords about a Proclama- 
tion, and went not upon the Bill, it was, 
becauſe what the Bill drives at, is the 
higheſt Puniſhment next to Death. There- 
fore Contider what weight is in the Rea- 
tons. One of them ſeeming to put you 
upon the Bill, they put you thereupon on 4 
Legiſlative Way ; they will neither Secure 
nor 


/ 
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nor Summon him, but will Condemn him 
aheard. They: cannot Secure him npon 


;e Charge of Treaſon, nor yet Summon 


y 


him, but they can Condeman him ; and this 
— {they put you upon, which is againſt Ho- 


nour and Juſtice, eſpecially to do it up- 
on Reaſon of State. The Legiſlative Power 
_ of Parliaments is great, it hath no bound, 


but the Integrity and Juſtice of Parlia- 


ments. If Reaſon of State be a Motive 
"of Parliament to Baniſh one Man, fo it 
may be for many. If you go 1a this Le- 
giflative Way, you bring upon your ſelves 
all the Diſhonour of the Buſineſs, bat the 
Lords will have ſome excuſe, which you 
cannot, for they look'd upon the Charge 
ſo ſlight, as not to Impriſon him, the 
Party is gone, becauſe he was not Secu- 


Mu 


red,: apprehending ( he ſaith fear of the 
[titude, not of his 'Iryal, ſo that the 


Lords not giving Credit to your Charge 
azainſt him, he ſays, he flies not from Fuſtice. 


ow, if upon this Bill you ſhall Baniſh 
him, it would be ſaid you could uot make 
good 


the Charge ; and therefore laid this 


Sentence upon him. 


The Preſident is alſo dangerous : If ha- 
ving gone fo far in a Judicial Way, you 
you ſhould now go in a Legiſlative. If 
upon Reaſon of State, Lords may be Ba- 
wiſhed, it may be by dozens: As you pro+ 


ceed Juſtly, {ſo you will be Juſtified. 


Nor 
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Nor is the Danger greater if the Lordsll 
go by Proclamation, and he be put into 
Cuſtody when he ccmes, if he can practice 
any Thing, will not he be lefs capable 
when under the Proclamation, than when® 
this Bill is Paſſed, which Condemns him: 
without Hearing, and | am not for any: 
Puniſhment till Hea1d. In Crorrwells Caſe, 
who Moved in Hez. VIII. time, to Attaint 
a Lord Unheard, the Judges declared they. 
might, and it weuld ſtard, afterward the? 
ſaid Cremmel! was Attaintcd and Condem- 
ned Unheard, and ſuch Counccl uſually 
falls vpea thoſe that Ccuacell d it. 


Sir Rob, How. T he Earl of Clarenden faith, 
That he doth not withcirew from your Ju: 
fſtice, bit fear of Tumiits ;, but that Reaſon” 
any Man may give for his flying, if it, 
wiil be an excuſe ; but he might have ſe- 
cured himſelt from Tumults by rendring 
himſelf, and his lanocency upon his Tryal 
would have cleared him. This at laſt may}. 
ccme to a free Conference, then you may 
be leit to go along with the King ; the. 
Houſe rifeth and doth nothing, and then 
the World will ſee that this Buſineſs will | 
aſſure the King of France, That he hath 
a Man with him ſo Great, as to hin- 
der us from doing any Thing againſt 
him: Therefore as you ought to do 
ſomething againſt him, ſee whether it " 
may not be done by the Bill by — 

$ 
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his Lands, &c, if he come not in by a 
Day. 


An Exception may be againſt this way, 
Namely, That there is no Attainder, bur 
if there had heen ſuch a Bill, the Thing 


* which ſhould ſway me ſhould be the Duke 
| of Yorks Marriage : So, that if you 
- Commit this Bill, you may add all Severi- 


ties, except that of Attainder, and if he 


= come by a Day, then all to be void. If 
= you go by Proclamation, the Lords may 


not Concur and you looſe your Ends. By 
this Bill all favour that he can expect is 


- ſhewed, and this way will be the beſt 


Confutation of the Lords Reaſons ; there- 


- fore Commit the Bill, 


Mr, Secretary Morr. I am for Committing 


* the Bill, tho? it be condemaing Unheard ; 


becauſe he could not but conclude it would 
be ſo. Et volenti non fit Jajuria. 


Sir Ric.Temp. You have proceeded againſt 
this Earl ia all ordinary ways, and have 
been baffled by the Lords. In Eaward the 
Third"'s Reign, Adam de Berry fied, and a 
Proclamation went againſt him, and the 
Commons neither did, nor ever were bound 
to deliver their Articles till tie Party 


{4 appeared, and in that Caſe they delivered 


not their Articles till the laſt Day, mu 
K « 
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he not appearing was Convicted. When | 
you would go by Attainder, they tell you, | 
Deliver ſpecial Matter,and we will Summon * 
him; when you ask a Proclamation,they tell 
you, Deliver ſpecial Matter : If you declare 
the Matter to the Court, it 1s upon Re- 
cord, and all may know it. You have tryed 
all ways Legal and Regular, and they will; 
do you Juſtice | in neither. Now what can 
you do ? except you and the Lords ccmpine 
in Juſtice together, he muſt eſcape, and 
if you can be made to differ, he goes away 
in a Smoak. If you go to the King for a 
Pr aclamation, you mult return to the Lords 
for Juſtice. 1 am ſorry the Zoey hath beea | 
ſo near the Oak, that you cannot touch it, 
without touching that. There remains a 
Bill by tore you, and in that you are upon 
equa! Terms with the Lords; rieretore 
vive him a Pay to be Heard, and if he 
come, let him, but then his Penaltics are 
too low for his Crimes; therefore read 
tae Bill, zo higher, cegrade him of Ho- | 
no urs, Forfeit his Lands, and whether you 
v-1ll zo fo far, I leave with you. 


Mr. Soll. Gere. It is not poſlible to agree 
with the Lords in their Reaſons, but the 
Reaſon muſt be becauſe the Bill is good. 
Butif any Man thinks 1t 1s good upon the 
Lords Reaſons he is miſtaken ; and there- 
fore my Advice is to proceed upon the 


Bill, 
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* Bill; tho”; not upon the Reaſons from the 
* Lords. ;.$ome:think the Puniſhment in the 


Bill. tao little for the Crime, others too 
much, becauſe not Summou'd ; fo that it 
muſt fall :out, That a. Perſon Impeached 
by the Heuſe of Commons muſt ſee the Hoſe 
riſe without any marks of diſpleaſure np- 
on him :- Can any Man be Heard, who wilt 
not be. Heard ? Why ſhould not yau pro- 
ceed in ſuch a way againſt him, as whoſe 
very Flight amounts to a Contefſion ?* And 
have you .not burat -his Paper for refie- 
ting upon the Hou/e? and can you think he 
will appear who is departed in deſpair of 
the Court? and now you are contending ta 
give him time. 


Then conſider the Thing in it ſelf. Sup- 
poſe the King had a mind to Artaint him, 
the King can do it without your help, for 


Fd 


he may be. Ontlawed for High-Treaion ; ior 
tho* that. be Reverſable at Common-L aw, 
if he be beyond Sea, yet by two expreis 
Ats of Parliament it is otnerwiſe, but 
the King cannot Baniſh him without your 
Concurrence : Suppole' him Fled and At- 
tainted, ſo that the Queſtion is not vpon 
his Life, but his Eſtate, ſuppoſe your ju- 
ſtice ſatisfied in that, is it- not paſt all 
manner of Conlideration that the King c2n- 
not upon Application reſtore it, fo, inat 
all you lookr for by Attaiader, is done 

R 2 by 
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by this Bill of Baniſhment, for kus Life is 
ſaved by Flight, as would his Eſtate by 
Compaſſion ; but there is ſomething in this 
Bill, which, without 1t, you can never get, 
that is, you pnt him under your Diſplea- 
ſure, which, the King cannot Pardon ; and 
and will you have it thought abroad, that 
the Earl of Clarendon, fled as he is, hath 
been ſomething too hard for the Two 


Houſes ? 


an— 


Sir Tho. Litt. If there be a neceſſity of 
diftering with the Lords, -and I thought 
the difterence would produce ſuch Effects, 
I ſhould not ſpeak, but they only tell 
you *tis unneceſſary and ineffetual. You 
have Impeached, and are now told if you 
proceed, it will make difference; but I 
fear another greater Danger than this dit- | 
ference. The World will ſay you were | 
willing he ſhould fly, becauſe you could : 
not prove by flying he hath Forfeited his ' 
Eſtate, it the King give it him again it is 
his Mercy ; but do you Juſtice : Therefore 
preſs for a Proclamation, for the Bull is / 
inconſiſtent with your Honour. 


- 


Mr. YV2uoh. 1 have liſtned with much at- 
tention to this Diſcourſe, and underſtand 
it as little now as at the beginning, the 
Diſcourſe being nothing adequate to that 


end. You have Reaſons from the un 
wiy 


- —— 
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why They agree not with you, and if you 
agree with the Reaſons, the Summ is to 
read the Bill; but if you agree not, you 
muſt deſire a Conference, and if they Con- 
cur, you may have.a Proclamation, if not 
(as I think they- will not ) you are where 
you were: We ſuppoſe him not to be in 
England, and if ſo, what is the Procla- 
mation more than the King's Writ? it 
reacheth no Man out of the Kingdom. Its 
true, in ſome Caſes, if the Perſons arc 
gone out of. the Land they are Summon'd, 
and if they come not, their Lands are Sei- 
zed, but it is not by Proclamation which 
ſignifies nothing if the Party be gone, 


Then go on, ſuppoſe the Lords Joyn 
in deſiring a Proclamation, the end of 
which is Appearing and Apprehending, 
poſſibly you gain one part, that if he be 
apprehended, they do Impriſon him upon 
a general Impeachment ; but if they agree 
not, what benefit have you by it ? None: 
But if he appears, to what is it ? there is 
no Charge, if apprehended, to Anſwer the 


general Charge. 


Then the Third way is, if the Lords 
agree not, that you fhould go to the King, 
and there is a more dangerous Rock in 
dhat, than in any thing; for we never heard 


of a Commitment per ipſum Dominum Regem, 
RK 3 but 
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but- per mandatum Domini Regis, becauſe | 


againſt the King lies. no Damages i, What 
then muſt you do ? 'many think it- injuſtice 


to proceed, if he be not called by Pro- | 


clamation. But it 1s plain, if you procee 


\ 


o 


om 


q 


upon- this Bill, you go not upon. your Jm- | 


peachmeat, but becauſe he 15, fled from the 
Juſtice of the Land, wherewith' you_ haye 
Charged him 11 burning his. Paper, and it 
imports little, that he faith he is Innocent ; 
for why then doth he fiy ?: Shall we abate 
him of what he ought to ſuffer, for , his 
ſaying ſo? He is fied from the. Juſtice of 
the Parliament, and therefore is proceeded 
with, and for what others ſay, you ought 
not regard to popular Reaſons, but to. pur- 
ſye your own; 1t 1s enough for. you to 
hear ſome Proofs made: When was it 
known 1n any Court, that Proofs ſhould 


be taken only on one fide ? Sa that you 


| 


cannot acquit your own Juſtice, nor bring | 


him any ways to Anſwer, he being gone, 
nor can you have any effet of the Pro- 
clamation, tho” the Lords join in it : There- 
fore unleſs you will have nothing done 


after all this, ( for he may not be Guilty of | 


all Charged, who yet hath made himſelf 
Guilty of what 1s Charged by flying ) Read 
the Bill. 


—— 


: 
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At laſt the Queſtion was put, whe- 


ther the Bill ſhould ' be Read and Com- 
mitted. 


IO09 for tt. 
55 avaunſt it. 


I 64 


December, 18. 


The Bill for Baniſhing the Earl of Clzren- 
dn was Reported from. the Committee, 
and Read. 


Sir Rob. How. IT defire that to the 
Pre'arze of the Bill this addition may be 


made. 


Toat Tl; of eas th 'e Earl of Cl: ATCNL ion m7 
Impeached of Treaſon by the Cormous, who 
deſired he mic/t be ſecured, bat was not, and 
thereupon 15 fled. 


And this to the end the proteſting 
Lords may be gratified, who took ſo much 


Care of the Commons. 


Sir Reb. Carr. Seconds the Motion. 


K 4. Sir Job 
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Sir John Talb. I cannot Concur with that | 


Motion, becauſe we cannot take Notice of þ 
what the Lords do. 


Sir Rich. Temp. We may take notice of | 
Things in the Lords Books which are Re- 
eords, and there the Proteſt is entered ; 
and tho* not t9 gratifie them who owned | 
our Right, yet we ought to take Care of | 
our own Right: And that the World may 
ſee we have ſome Cauſe to Paſs this Bill, | 
neither deal ſo modeſtly with a Man who | ! 
flies from Juſtice, as to uſe his own Word | 
(withdrawn) but call it flyiag. | 


Sir Tho. Gow. Let. the Words be, that 
having been kmpeached, and Moved to be Se- | 
cured, hath withdrawn himfel;. ! 


Mr. Solicitor, The word Moved, deſtroys |; 
the Bill it ſelf, the word of the Bill is to | 
Unite the Two Houſes, and this Amend- | 


ment tends to deſtroy that End, for the 
addition to the Preface being inſiſted ON, 
the Lords will add the Reaſons for not 
Committing, and ſo revive the whole Mat- | 
Fer again. | 


Let the Lords add in their Books what 


they will, your Books will as much juſtifie 
you, + a5 theirs them. | 


ST Hum, 


A — 
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— 
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Sir Hum. Win. Let the Words be ad- 


ded whether the Lords agree, or not, that 
jt may appear upon our Books. 


Mr. Hugh Boſcow. The Preface is but 
Hiſtory, yet add the Wotds, and let the 
Lords inſert what they pleaſe, I ſhould 
rather Concur with them, than leave out 
thoſe Words. HER: 2 


Mr. Yaugh. Put no Queſtion upon theſe 
Words, but whether the Preface ſhall go 
as it is; TheBill in probability is a ſaſe 
Bill, becauſe it came from them : But if 
you begin an Alteration, you your ſelves 
render it unſafe ; for if you put in theſe 
Words, then the Lords will add, for want 
of Special Matter, and 19 it will come to 
nothing. | 


Then the Bill was read the Third time. 


Mr. Vaus. I am againſt the Word With- 
drawn, and for the Word Flight inſtead of 
it, and in regard the Juſtice of this Bill 
depends upan the Word ( Fight ) put it 
exprelly. 


Sir Rob. Carr. I am agaiaſt this Bill, tho? 
I was as earneſt 1n the Matter as any one 
while I thought there was Proof, but now 
none appearing, 1 am againſt the Bill, be- 
8 _ | ".-*. mn 
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cauſe you are Confirming what the Lords ; 


have done. 


Mr. Vaug. Many Men. wonder thot no | 


Reaſon is givea for paſſing this Bill but 
the Quneſtioa 13 miſtake1, the Bull 13.gronn- 
ded npon his Flight after his Impeach- 
ment, and his flyiag Imyvlys ſome Guilt, 
if none, it 1s the ſafe/t Argument'for a- 
ny Man to run away, and then _ there 1s 


nothing to catch him. A Proclamation. to | 


a Man out of the Kingdom fignifies .no- 


thing. But in the whole it is plain, that | 


he faith, that finding the King's Juſtice 
obſtructed in Parliameat, he -1s fled. 


Ovj. But it will be ſaid upon bare Flight, 
never was any Man Puniſhed. 


Anſw. If one Man kills another and flies, 
tho” upon his Tryal he ſhall be acquitted, 
yet he ſhall never recover his Goods be- 
cauſe of his Flight. 


There has been ſeveral ARs of Baniſh- 
ment, Spencer, &c. And in this, 1s ſome- 
thing more ſevere than in them, Namely, 
that none ſhall Correſpond with him, 
then there is ſome advantage, Namely, 
that if he come in by the Firſt of 
February, all ſhall be void; but when 
the Crime. is laid, and his Flight makes 

| him 


HZ —_ ct cs ane na 
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| him Guilty, he ought not to have a 
Day. 


* Then the Queſtion was put for paſſing 
the Bill. 


65 For it, 
42 Aozainſt it. 


107 


And then the Houſe Aajourned. 


ARTICLES 
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ARTICLES 


HIGH-TREASON, 


And otner Heinous 


MISDEMEANOURS: 


Exhibited againſt Edward Farl 
of Clarendon, Lord High- 
Chancellour of England, in the 
Houſe of Lords; on the roth 
of Fuly, 1663. By the Earl 
of Briſto/. 


I, HAT being in Place of higheſt 
Truſt and Confidence with 
His Majeſty, and having ar- 
rogated a Supream Direttion 
in all Fiis Majeſty's Aﬀairs, both at Home 


and 
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and Abroad, hath Wickedly, and Mas 
liciouſly, and with a Traiterous Intent | 
to draw Scandal and Contempt upon His {| 
Majefty's Perſon; and to” alienate from | 
him the Afﬀettions of his Subjefts , abu- 
ſed the-' ſaid Truſt in 'mauner f0lHow- 
ing, VIZ." | ” OOO 


That he Lath Traiterouſly and Mali- | 
ciouſly endeavoured to Alienate the Hearts | 
of His Majeſtys Subjedl's from him by 
words of his own, ani by artificial In- 
finuations of his Creatures and Depen- 
dances, that Fils Majeſty was inclined 
to Popery, and had a Deſign to alter the 
Religion Eſtabliſhed in thu Kingdom. 


That in purſuance of that Traiterous 
Intent, he hath to ſeveral Perſons of 
Hu Majeſty's Privy-Council, held Di/- 
courſes to this effett, viz. 


That His Majeſty was dangerouſly cor- 
rupted in his Religion, and inclined to 


Popery. 


That Perſons of that Religion had 
ſuch Acceſs, and ſuch Credit with him, 
that 


Tr OO... 
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that unleſs there were a careful Eye 
had unto it, tbe Proteſtant Religion 
would £e overthroun in this Kingdom ; 
and in furſuance of the ſaid Wicked and 
Traiteruus Tntent, upon His Majeſty's ad- 
mitting Sir Henry Bennet zo be Princi- 
pal Secretary of State, mn the Place of 
fir. Secretary Nicholas, he hath ſaid 
theſe words, or words to this effedt. 


That His Majeſty had given 100001. 
to remove a zealous Proteſtant, that be 
might bring into that Place of High 
Truſt a concealed Papiſt, notwithſtan« 
ding, that the ſaid Sir Henry Bennet 7s 
known to have ever been both in his 
Profeſſion and Practice conſtant to the 
Protetiant Religion. 


That in purſuance of the ſame Traite- 
rus Deſign, ſeveral near Friezds and 
known Dependances of hu, have ſaid a» 
loud, that were it not for my Lord 
Chancellours ſtanding in the Gap, Po- 
pery would be introduced in this King- 
dom, or words ts that effedt. 


That 
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That in purſuance 'of the aforeſaid 
Traiterous Deſign, he hath not only ad- 
wviſed and perſwaded the King to do ſuch 
things: contrary to his own Reaſons and 
Refoluttons \as. might confirm and encreaſe 
the Scandal, which. he had endeavoured 
to raiſe upon Hs Majeſty as. aforeſaid, 
of 'his favour to Popery, but - more par- 
ticularly to allow his Name to be uſed to 
the” Pope and ſeveral Cardinals in the 
ſolicitation of a Cardinals Cap. for the 
Lord Aubigney, one. of his own Subjetts, 
and great Almoner-at preſent to his Royal 
Conſort the Queen. | 


That in purſuance of the ſame Wicked 
and Traiterous * Deſign, he bad recom- 
mended to be employed-to. the Pope one of 
bis own Domeſt icks, Mr.Rich. Bealing, a 
Perſon ( tho an: avow'd Papilt ) known 
tÞ' be truſted and employed by him in 
Diſpatches and Negotiations concerning 
Aﬀairs of greateſt Concerument 10 the 
Nation. © Le 


That in purſuance of the ſaid Traite- 
rous Deſign, he being chief Miniſter of 
State, did himſelf write by the ſaid 
__ Mr. Rich. 
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Mr. Rich. Bealing Letters to ſeveral 
Cardinals, preſſing them in the King's 
Name to induce the Pope to Confer a 
Cardinals Cap on the ſaid Lord Aubig- 
ny, promiſing, in Caſe it ſhould be attained, 
exemption to the Roman Catholicks of 
England from the Penal Laws in force 
againſt them ; by which Addreſs unto 
the Pope for that Eccleſiaſtical Dignity 
for one of His Mijeſtys Subjefts and 
Domeſticks, he hath, as far as from one 
AGion can be inferred, traiterouſly ac- 
knowledged the Popes Ecclefraſlical So- 
veraignty, contrary to the known Laws 
of this Kingdom. 


That in purſuance of the ſame trai- 
terous Defizn, he has calle unto him ſe- 
veral Prieſts and Feſuits, whom he knew 
to be Superiors, of Orders here in Eng- 
land, and defired them to write 10 their 
Generals at Rome, to give their help 
for the obtaining from the Pope the 
Cardinals Cap for the Lord Aubigny, 
as aforeſaid, promiſing. great Favour to 
Papiſts here, in Caſe 3: [bould be ef- 
fetted for him, | 


L That 
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That he hath promiſed to ſeveral Pa- 
piſts he would do his endeavour, and 
ſaid he hoped, to compaſs the ratios a» 
way all Penal Laws againſt them, wbich 
he did in purſuance of the traiteroas 
Deſign aforeſaid ; to the end they might 
preſame and grow vain upon his Patro» 
nage, and by their publiſhing their hopes 
of a Tolleration, encreaſe the Scandal en« 
deawvoured by him, and by his Emiſſa« 
ries,to be raiſed upon His Majeſty through» 
out the Kingdom. 


That in purſuance of the ſame traite- 
rous Deſign, being intraſted with the 
Treaty betwixt 11s Majeſty, and His 
Royal Conſort the (Queen, he concluded 
zt-upon Articles ſcandalous and dangerous 
to the Proteſtant Religion.” 


; That in purſuance of the ſame traite- 
rous Deſign, he concluded the ſame Mar- 
rtage, aud browght the King and Queen 
together, without any ſettled Agreement 
in what manner the Rights of Marriage 
ſhould be performed, whereby the Queen 
refuſing to be married by a Proteſtant 


Child, 


Prieſt, in caſe of her being. with | 


| 


| 
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Child, either the Succeſion fhonld be 
matle urtertain for want of the the 
Rights of Matrimony, or elſe Hrs Mas 
jety to be expaſed to a ſuſpition of ha- 
ving been married in his own Dominion 
by a Romiſh Prieſt, whereby all rhe 
former Scandals endeavoured to be raiſed 
«pon His Majefty by the ſaid Earl, as 
to point of Popery might be confirmed 
and heightned. 


That having thus traiteron/ly entlen- 
woured to Alienate the cAffef# ions of Hl 
Majeſty's Sutyeits from him upon the ſcore 
of Religion, he hath endeavoured to 
make uſe of all the malicious Scandals 
and Fealonſies, which ht and his Emiſſa- 
ries had raiſed \ in His Majeſty s Sub- 
jetts, to raiſe from them unto himſelf 
the popular Applauſe of being the wealons 
Opholder of the Proteſtarm Religion, 
and a promoter of new $tuerities againſt 


Papitts. 


That he hath traiterouſly endeavoured 
to Alienate the Aﬀettions of {Hs AMa- 
jeſty's Subjefls from him, Ly venting in 


| big own Diſcourſe, and by the Speeches 


LA of 


= -. 
of his neareſt Relations. and Emiſſaries, 
opprobrious Scandals againſt His Maje- 
ſty's Perſon. and courſe of Life, ſuch as 
are not fit to be mentioned, unleſs ne+ 
ceſſity .in. the way. of. Proof © ſhall re- 


quire 4, 


- That he hath traiterouſly endeavoured 
to Alienate. the Aﬀettions of his Eligh- 
neſs the Duke of York from. Hu Ma- 
jeſty, by ſuggeſting unto him Fealoujies 
as far as in him lay, and publiſhing a- 
broad by his Emiſſaries, that Hu Ma- 
jeſty intended' to Legitimate the D. of 
Monmouth. 


. .. That he hath Wickedly and Malici- 
ouſly, contrary to the Duty of a Privy- 
| Councellour. of _ and contrary to 
the. perpetual and moſt important Inte- 


reſt of this Nation, .perſwaded Fs Ma- 
jeſty againſt the . Advice . of the Lord 
General to withdraw the Engliſh Gar- 
 riſons out of Scotland, and to. demoliſh 
 all.-the Forts built there, at ſo waſt a 
Charge to thi Kingdom... - 1 


* That 
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That 'His Majeſty' having keen 'gra- 
ciouſly pleaſed to communicate the Dejires 
of the Parliament of Scotland for - the 
remove of the ſaid Garriſons to the Par- 
liament of England, and to ask their 
Advice. therein, the ſaid Earl of Cha- 
rendon, wot onuly perſwaded His Ma- 
jeſty altually to remove thoſe Garriſons, 
without expetting the Advice of his Par- 
liament of England concerning it, but 
did by Menaces of His Majaſty s diſptea- 
ſure, deter ſeveral Members of Parlia- 
ment from 'moving the Houſe, \as "they 
intended, -to enter upon confldceration of 
that Matter. | 


That he' had Traiterouſly and Malici- 
oully endegvoured to Alienate His Ma- 
j2/ty's Aﬀettions and Eſfteem from this 
his Parliament, by telling His Majeſty 
that there was never ſo. weak and. in- 
. conſiderable a Houſe of Lords, nor never 
ſo weak and. ſo heady a Houfe of Com- 
mons, -or words to -that effect, - and 
particularly, that it was better to: ſell 
Dunkirk, than to be at their Mercy for 
want of Money, . or« words to that ef- 
feet. 


L 3 That 
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That be hath Wickedly avd Malici- 
oufly, contrary: t#0' his Duty of Counſel- 
- four, and to a kyown Law made laſt 
> Sefflons, by which Money was given, ' and 
particularly applyed for the maintaining 
of Dunkirk. adviſed and effefed the 
Sale of -the ſame #0 the French Xing. 


That he hath contraryto Law, enriched 
himſelf and his Treaſures by'yhe Sale of 
Ofeces. LED 


That contrary to his Duty he hath 
wickedly and corruptly Comberted to his 
own uſe, great and vaſt Summs of publick 
Money raiſed in Ireland by way of Sub- 
fedy, private and publick Benevolences, 
aud otherwife, given and intended to 
defray the Charge of Government in that 
Kingdom. By which means a ſuperng- 
merary aud diſaffefted Army hath been 
kept up there, for want of Money to 
pay them off, occaſioned it feems to be 
becauſe of the late and preſent Diſtempers 
of that Kingdom. | 


That having arrogated to himſelf a 
ſupream Diretion of all His Majeſty's 
Afﬀairs, 
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| MAfﬀairs, be hath, with a malicious and 
' corrupt Intention, prevailed to have 
* His Majeſty's Cuſtoms Farmed at a far 
lower Rate than others do offer, and that 
by Perſons, with ſome of whom he goes 
.a ſhare in, that, and other parts of 
Money reſulting from Hu Majeſty's Re- 
VENKe. 


July 10th, 
1663. 


BRISTOL. 


( 153 ) 


7 be Earl f Briſtol having Ex- 
 hibited againfl the Lord Chan: 
.. cellour, : Articles of High- 
- Treaſon, and other Mile: 
'*. MEANOULTs, I his Order was 
made by the Houſe of Peers. | 


Die Yeneris, 10 July, 1663. 


KDERED, by the Lords Soirita 
al and Temporal ; in Parliament 
Aſſembled, That a Copy of the 
Articles or Charge of H:gh- 

Treaſon Exhibited this Day by the Earl of 

Briſtol, againſt the Lord Chancellor, be 

delivered to the Lord Chief-Juſtice ; who, 

with all. the reſt of the Judges are to con- 

"ſider 'whether the faid Charge hath been 

brought in regularly and legally, and 

whether it may be proceeded in, and how, 

-and whether there be any Treaſon in it 

or no, and make Report thereof to this 

Houſe on Monday next if they can, or elſe as 

Joon after as Poſſibly they may. 

= *. Whereupon, all the Judges met at. Ser 

| Urs 


( r54 ) 


 jeauts-Inn 1n Fleet-ſtreet,and my Lord of Briſtol 
. repaired to us thither, deſiring to ſee the 
- Order, which being Read,. he tald us he 
came out of reſpe&t to. know. of us whe- 
-ther we were. informed how it. came in- 
to the Houſfe of Peers, whether as a Charge 
- or not ; but one of the: Judges, who had 
. been prefeat when it was delivered in, 
ſaying, we were tied up by our Order, his 
- Lordſhip took ſome exception at the man- 
ner of his Expreſſion, as.if his Lordſhips 
Addreſs was unneceſſary at that time, 
anb taking it as a rebuke unto him, went 
away; but according toour Order, which 
{ſuppoſed it to be a Charge of Hish-Trea- 
fon, and not mentioning Miſdemeanour, we 
did upon Conſideration unanimouſly agree 
upon this enſuing Anſwer, which an Afor- 
day the 1 3th of July, ; the:Lard Chief-Tuftite 
Foſter did deliver in,.. vize.:... © © : :þ 
We conceive that 4 Cherge of High-Trea- 
- fon cannot by the Laws. and: Statues inf this 
Realm . be originally, Exhibited | by ane Peer 
- againſt another. w#to +the; Houſe of Peers, 
and that therefore a Charge: of. High-Trea- 
ſon by the Earl of Briſtol afainſt the Lord 
_Ghancellour, wenwoned- in the Order \of Re- 
, ference te #wof the 4oth of -th1is Inſtant July, 
- :he#h: not beer negularly and legaily brought 
: 3, @nd-it.; the Marers odeed® #7 the fed 
» Charge, wore: admitted 19+ be7ue, . althe al- 
«: ledprd;,t6;be. iraxeragty. dene;. 1% theee' 1 70 


realon in 17. Which 


mo _—_ "Ow" 
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- Which 4»fwer being given in, the Ear! 
of Briftot took fome exceptions at*it, aud 
fame of the Lords. inferred thence, that 


if it were Irregularty and Ittegalty broyght 


in, It was a Libel; bat. we ſatisfied them 
that it was not under Coafideration of -us, 
whether it came in as an Information or 
Charge; our Order required vs to give 


' Anfwer to It as a, Charge. - | 


Secondly, We did not meddle . with .agy 
thing concerning accuſing him of 1£/de- 
meanour, for our Order reached only to 
Treaſon. Org IG 

Thirdly, It did not follow that. if this 
Charge were Irregular, or Illegal, : that 
therefore he was Criminal: There might 
be Prelidents to give Colour to--fuch kind 
of Proccedings, for which, till it' be - de- 
clared or known that 'they are - Illegal, 


they are Titular, and ought ' not'ito be'pu- 
niſhed. 


But xt was much inſiſted on, That we 
ſhould deliver the Reaſon of our Opihi- 


' ons, the Lord of Briffo! ayd his Fricgds 


ſeeming unſatisfied. 


We Replyed, That "it was never known, 
that when the Juſtices to whom Queſtidns 
were referred from Parliament 'had nna- 
nimoufly agreed in their Opintons, thar 
Reafons were required from ther, Yet, 


natwithſtanding, it being the deſire of the 


Lords, 
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Eords -after ſome .things premiſed, - and 
a deſire that this ſhould .not be drawn 
into. an Example, (which the Lords. af(- 
ſented unto as I took it, for no Order 
was entred .concerning, it, there being no 
Order as I think for delivering our Rea- 
ſons entred ). and it was agreed amongſt 
us, that no Note ſhould be. reduced, leaſt 
we might be required to deliver our Rea- 
ſons in writing, nor had I time to digeſt 
it in writing, having agly 724nday Night 
after Conference with my . Brethrea to 
think upon it, I did 'on the next Tue/4ay, 
being the-14th of July, deliver the Reaſons 
of all. the. Judges, of their Opinions, . by 
their Tonſeats. To the firſt Point, That,a 
Charge of High-Treaſon cannot originally be 
Exhibited by one Peer againſt another unto the 
Houſe of Peers, the: Emphaſis 'of the word 
originally was ſhewed, | 3 


For  Erſt, an Inditment of Treaſo; a- 
. Eainſt.a Peer may þe_ remoyec up to: the 
Lords. Houſe to be. tryed, as it was inthe 
31 H.56. in; the Earl-of Devonſhir's Cale, 
but a Steward was: then to be made. . > 


. Secondly, If an Impeachment- came. from 
- the Houſe of Commons nto the Lords Hauſe, 
we Uid-.not' take upon” us the Conlidera- 
"tion, whether this. could be proceeded in 
or not, for it was not the Caſe to which 
we. were required to; give Anſwer. . . I 
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-We Reply, Upon the Statute. I H 4. 
Chap. 14. © which Tecits the many-great 
Inconveniencies and Miſchiets by Appeals, 
and provides that all Appeals of Bhings 
within the Realm, ſhall be Tryedrand De- 
termined by the good Laws ofthe Realm 
made and uſed in the. time of the: King's 
noble Progenitors, and Appealsiof Things 
out of the Realm before the - Conftable 
and Marſhal : But We -relyed- upon-the 
Clauſe enſuing, and thereupon-it 1s accor- 
ded and afſented, That no Appeals be 
from thenceforth 'made;: or- in. any -wiſe 
purſued in Parliament. in time ta come. 
I ſhewed- Appeals in this Statute, and At- 
cuſfations by ſingle Perſons : were:one-and 
the ſame Thing, and that* this: Stattte 
reached to all Appeals, 'Charges,  Acquſa- 
tions or. Impeachments. delivered in, in 
Parliament, whereupon the *'Perſon:: 'Ac- 
cuſed was to be pur 'to: his Anfwerg:and 
that they were Þut- ſeveral Namevpofcthe 
fame'Thing; I ſhewed:firſt Hiſtorically, that 
the Appeals 'the '11 R.2.. and: 215 Ry, 
were but Accuſations by thoſe' Lords of 
. Felons'againſtthe :other,nand differedfrom 
the Caſe of the: Duke of Hereford 2and 
Norfolk, which was -to- be tryediavor v2, 
. Pl. Cor. inPayl.' No; 19..\.is by ther Courſe 
of the Civil Law,'-and: thereupow:Bacle 
was waged. That; tho? 1t concerned Aty.. 
in 1 Intereſt to confirm the 11 R. 2. and 

Repeal 
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Repell the 21 R. 2. he being Appellant 
in the former, yet he faw the Miſchief 
ſo great, that he himſelf made Proviſion 
againſt them for the time to come 5 and 
indeed, the Miſchief was fo great, that 
it ceafed not after the deſtrution of ma» 
ny Lords and Families ( there being tex 
ralbonss in that 21 R. 2. uſed towards moſt 
of thoſe Appellants in the 11 R. 2, ) till 
it tumbled King RK. 2. Firſt out of his 
Throne, and then into his Grave. 


That there were but two ſorts of Pro» 
ceedings in Capitalibus, the Suit of the 
Party which was called an Appeal, or the 
Suit of the King, who ought to proceed 
dy Inditmeat, and fo to Tryal by vertue 
of Magna Charta, Nec ſuper eam sbinus, 
&c. and that, in an Appeal, being the 
Suit of the Party, there was no Preroga- 
tive of appearance if it were an Appeal 
at the Common-Law, 10 Ed. 4 Lord 
Gray's Caſe. That an Appeal was taken in 
our Law-Books frequently for at accuſa- 
tion by the Party, I ſcited Weſtm. the 
1f,. Cap. ra. 'where the words Appeal 
reaches to Inditment. And 9 Cook, 119. 
Lord Zanchar's Caſe, that an Appeal of 
two fignifications, one general and fre- 
Etent 1n our [Books far .an- Actuſation, 
add Stamford, 142. In Cafe of att Appro- 
ver, the Felon: after Confeſſion may Ap- 
peal, that is, (ſaich te) aoculc others, Coad- 


jutors 
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jutors with him to do the Felony. C.C. r8g. - 
Appellant, cometh from the French- word 
Appeller, which ſignifies to arcufe, or ap- 
peach, and C. C. 287. Appel fignifieth an 
Accuſation ; and therefore to Appeal a 
Man is as much as to accuſe, and in-an« 
cient Books he that doth Appeal a Man 
is called accufator, vide 9 Ed. 2. Articals 
Cleri, Cap. 16. That I knew no reafon 
why in thoſe tumbling Times of R.. 2. 
( which cauſed this- Statute, for the Sta- 
tate-Roll is comant ad autermant eſte us 
en temps Ia darren Roy, R.2.) They ſhould 
proceed by way of Appeal, but. becauſe 
they were then allowed. at . the . Suit. of 
the Party, to accuſe any other of Trea- 
 */on, but. at the King's Suit there ought to 
| be an Indiament,. and an Inditment could 
not be found but by Jury. 


That in all other Caſes, an Appeal was 
to be brought by the Party concerned,. the 
Wife or Heir, or Party Robbed, &c. Bur 
in Caſe of- Treaſon, any Man may Appeal 
| another, and therefore ia alt reafon it 
' muſt beunderſtood of an Accufation, and 

any Man might accuſe another of Trea- 
| fon; and if it can be proved by Witneſs 
| fes, it muſt not be Tryed by Battle, as 
| other Appeals may. I concladed that the 
8 H.6. Ne. 38. this Statute, the 1 Z. 4. 
Cap. 14. 1s recited, and defired it ſhould 
be duely kept and put in Execution, which 

was 
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wis- granted, that Stamford 78. See; -F1; 
Cor. 31. 132. agree that Appeals of H:gh- 


Treaſons were not commonly uſed to be 
Sued in Parliament, till the '1 #. 4. Cap., 


14. Since. whica time this manner of A 

peal hath gone out of uſe ;- aud I faid, 1 
had ſearched many Prelſideuts, . and tho? 
of late, there may be a Preiident ( as. it 
was of the Earl of Br:iſtols Father againſt 


the Duke of Buckingham, of ſome kind of 


Impeachment) yet I did confidently be- 
lieve there was not fiace that Statute, 
1 H. 4. Cap. 14. any one Preſident of ſuch 
an Impeachment at the Party-Suit where- 
upon there was any Indictment : In truth 
in the Earl of Briſtos Caſe, the Commor”s 
Houſe did Impeach the Duke of Treaſon, 
and io the Earl of Briffos Impeachmeitt 
proceeded not. 


For the Second Point, That: there was 
no [reaſon in the Charge, tho” the Mate 
ters in it are alledged to be Traiterouſly 
done, I faid we had peruſed each Arti- 
cle /eriatim, and we had. found no Trea- 
fon in them, the great Charge, which is 
endeavoured to be proved by many Par- 
ticulars, was, That he did Traiterouſly, 
and Maliciouſiy, to brings the King into; Con- 
tempt, and with an intent to Alien the Peo- 
ple: Aﬀettions from him, ſay, &c. ſuch and 
ſach words, &c. | 


Aud 
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And @ it runs on, That in pirſuance 
of the Traiterous Intent, &Cc. he did, '&e: 
and .that in farther purſuance of the. {aid 
Traiterous Deſign, &e. And in like 'man- 
ner was molt of the Articies. upon which 
the Characters' of Treaſon» ſtemed to be 
Hxed; I-faid: that it is a tranſcendant 
Miſpriſion or Offence to endeavour to bring 
the King into Contempt, or to endea- 

our to Alienate the Peoples AﬀeRions fron 
lm, [but.yet it was not Treaſon This 
Statnte, .1.3 Car, 2: Cap.'1. makes Treaſon 
ditrins the King's Life : But if a Man 
calls:the 'King Heretick, of Papiſt, or that 
he endeavours to.iatroduce Popery, ( which 
is more in. expreſs Terms\ than the Ar- 
tixle of that kind infiquates) vr by Words, 
Preaching, ;Prayer, ,to {tit up the People 
to .hatred or diflike of the -Perſon of His 
Majeſty, or. the Eſtabliſhed Government ; 
the Penalty -/1s only .,Difability , to enjoy 
any Place Eccleſiaſtical,” Ciyil, or Milita- 
Ty, and ſubjeRt';to ſuch. Penalties - as by 
the Common-Law or'Statute of this Realm 
may ibe inflicted in fuch Caſe; ( which is 
Fine and Ranſom, with hnpriſonment ) 
and it limits a, tune and manger /of Pro- 
ſecution. | Fs 


There .was-an. ©bjefticn made yeſterday 
Upon .the 25 £..3: 'Lhat this being in Par- 
hament; the iKiag- and ' Parliament: had 
Power .to deelare Treaſon, and then we 

M o7ght 
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ought to have delivered our Opinions 
with a' qualification, unleſs it be declared 
Treaſon by Parliament where this Charge 
is depending ; to this I Arſwer'd. 

1. *Tis not Treaſon in preſent:, and if 
ſuch a Declaration ſhould be' nor conſtar, 
whether it would relate to the time 
paſt ? 

Secondly, That I conceived that the Sta- 
tute as touching that Declaratory Power, 
extended but to ſnch Caſes as were clearly 
Felony, as Single Acts, if not Treafon, (the 
words being ) Whether it be Treaſon or 0 
ther Felony ; but in reſpect of the doubts 
of Eſcheats, which, it Trtaſon, belonged to 
the King, if Felony, to the Lords of the 
Fee, it was left to the Parliament. I did 
not ſay we Reſolved the Point. | 

Thirdly, That admitting the Declaratos» 
ry Power did extend to other Caſes than 
fach as were before the Judgcs, and was 
not taken away by 1 A. Cap. or any 0+ 
ther Statute, yet I read' my Lord Cooks 
Opinion at large, Pl. Cor, Fol..22. That 
this Declaration muſt be by the King; 
lords and Commons, and by any two of 
them alone; and we were now In a jus 
dicial way before the Houſe of Peers on- 
ly; and I did affirm as clear Law, that 
by this judicial way no Treaſor could be 
declared nor adjudged, but as 'were ex- 
preſly within the Letter of the 25 E. 3. 
and ſaid, That Statute 25 E. 3. was-a 

ſecond 


( 163 ) 


ſecond Magna Charta, and that their An- 
ceſtors thought it their greateſt Security 
to narrow, and not to enlarge Treaſon, 
and Cited 1 FH. 4. Crp. 10. to which in the 
Parliament Roll is added Rot. No. 17. ( it 
coming of the King's Free-grace) That the 
Lords did much rejoyce and humbly thank 
the King : And I read the Statute 1 27. 
Cap. 1. 


— That the now Earl of Briſtol in my 
Lord of Srafords Caſe, was the great Afſ- 
ſertor of the Law againſt Conſtructive 
and Accumulative Treaſon, which if ad- 
mitted, their Lordſhips could better ſug- 
geſt unto themſelves, than I expreſt, how 
great a Door they would let open to 
other Inconveniencies and Miſchicfs to the 
Peerage. I concluded with reading the 
AR, 14 Car. 2. for Reverſing the Attainder 
of the Earl of Strafford; the firſt part 
whereof I read to them, wherein is cx- 
preſſed, That they wbo Condemned him, 
did purpoſely make an AR + of Parlia- 
ment to Condemn him upon an Accu- 
mulative 'T7e;/o, none of the pretended 
Crimes being Treaſon a-part, and fo 
could nos be in the whole, if they had 
been proved. 


After I had ſpoken to this effe&, the 
Earl of Briftol ſeemed to acquieſs, inſo- 


much as concerned our Opinions as the 
M 2 Caſe 


- 


| ( 164) 

Cafe was delivered to us, but it being f6 
be-pnt to the Oneſtion, whether the Lords 
did” Cancur with the Judges Opinions; 
ant himfaf_ being concernett in the INtz- 
tive, that therefore the Charge Was llle- 
gal and Irregular; yet not being inten- 
ded by him, as he faid as a Charge, bir 
an Informarion -he deſired (tho? as the 
Caſe was put to us, it was a good Tn- 
ference ) that the Voting of that might 
be ſpared till it was Reſolved by the Lords 
whether he delivered it in as a Charpe; 
or only as an Information for the Mat- 
ter -of the Charge if it ſhould be thoughr 
fit for their | Lordſhips to proceed in it ; 
After ſome Debate upon the Otſtion, the 
Lords Reſolved the ſame Day accartibg 
to. our” Opinions. - | | 

Firſt, That a Charge of High-Treuaſoy 
carnot. by the Laws and Statutes of this 
Realm be originally Exhibited by one 
Peer againſt another, pnts the Houſe of 
Peers. | 

© Secondly, That in theſe Articles, if the 
Matters alledged in them were admitted 
to be true, there js no Treaſon in then; 
. and becauſe the Lords unanifrjoully Con- 
"Gurred in thei,” (my Lord of Briffo! 
frecly as as any. other.) it was. by bjtp- 


entred, that theſe Votes were Nemine Con- 
fradicente, | 


Wire, 


——— 


( #65 ) 
' "Nord, Thit \it' Judge Harrow Reports, 
Fol the Refolotio# of the” fadpes is 6t- 
prefſet t6 be, Thit- a Peer nat be Im- 
peached but by Inditment, and ME. Riſh- 


. worth iff his Colle&ion$; Fol. 25% 62pret- 


fes ſuck ar Opinion to' be daivered by 
the Judg&' in 1 of 2 Cr. bit upoi ſearc 

t was ford to be eatred id the Journal 
of Parliament of that time, but it was 
cations fefecrtitis £6 rhe GC6fiimon-Law 
ohly.. But thit for Proceedings in Parli- 
ament it did not belong to thefti to De- 
termine; or to that effe&; but nv tention 
of 1 H. 4: Ea: 14: Fhith Been eredibly 
reported that ſome of the 'Jidges it fy: 
Lord of Strafford's Caſe, being asked ſome 
Queſtions, did with the like Caution de- 
Iiver ther Opinions, and did ſpeak with: 
Reſervations, ( as the. Caſe is put) tho? 
they upon Hearing, did know the Caſe miſ- 
put; which, after, troubled the Conſcience 
of one of them, ( ut audivi ) being a 
grave learned Man. Yide Peacocks Caſe, 
Cook Fol. Biit we having the Ciſe referred 
to us in Parliament upon 'Arricles Exhi- 
bited 1n Parliament, did Reſolve to deliver 
our Opinions without any ſuch Reſerva- 
tion ; and the AR of 1 H. 4. being expreſt 
ogainſt Appeals in Parliament, ( and of 
Acs of Parliaments after they are once 
made, none under the King, and without 
him are Interpreters but tke Judges. See 
Kings Anſwer Printed, in the old Print of 
| 3 Car. 1, 
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3 Car. 3. at the end of the Petition, )- And 
therefore did deliver theſe Opinions which 
I conceive of great Benefit to the Lords 
themſelves, and a juſt ground for far- 
ther enquiry to be made, whether ſuch 
Impeachments may be in the Houſe of 
Peers for other Miſdemeanours, without the 
King's leave, or being Exhibited by his 
Attorney. 

. And ſecondly to take, into Conkderati- 
on the Validity of Impeachments of Trea- 
ſon by the Houſe of Commons, notwithſtan- 
ding the late Preſidents which- yet ended. 
in a Bill, and ſo in the Legyſlative, not: 
Judiciary Way. 


